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F or those of us whose practice 
consists of privately paying 
individuals (particularly where 

ancillary relief provides the majority of 
work), allegations of child abuse in a 
contact dispute oft en lead to unwelcome 
and unfamiliar territory. However, given 
the public outrage at the circumstances 
surrounding the death of Baby P, this 
is an area that we ignore at our peril. 

While there is no doubt that 
allegations of child abuse in a private 
law context are uncommon, the current 
mood has provided desperate or 
unscrupulous parents with an extra 
weapon in contact disputes, in the form 
of false allegations of abuse. Whether 
legitimate or not, such allegations have 
wide-ranging repercussions for their 
subject. This article explores the issues 
that practitioners should be aware of 
and the procedure to follow when your 
client is faced with such accusations. 

Eff ect of allegations

The fi rst eff ect of any allegations is 
likely to be that all contact between the 
accused parent and the child will stop. 
At the same time a number of agencies 
will become involved, each with their 
own specifi c role. Set out below are 
the agencies that are most commonly 
involved in handling such allegations.

Police
For many parents against whom 
allegations of sexual abuse are made, 
the fi rst time that they learn of the 
accusations is when they are arrested 
by the police. The details of the criminal 
stage of the process are beyond the 
remit of this article. However, it is 
important to have some knowledge 
of the process that your client will face 
when accused of abuse. The subject 
of investigation is likely to be 
arrested and taken to a police station, 

where they will undergo a recorded 
interview that the police will use as 
the basis of their enquiries. The police 
will determine the veracity of the 
allegations and decide whether there 
is suffi  cient evidence on which to base 
a criminal prosecution. You will need 
to request a copy of this tape in due 
course. Unless there is clear evidence 
against your client, it is likely that they 
will be released on bail, which usually 
includes conditions that prohibit 
contact with the alleged victim or the 
other parent. The accuser, oft en the 
other parent, will previously have 
made a statement to the police sett ing 
out the allegations. Depending on their 
age, the child (or children) at the centre 
of the allegations may be interviewed 
by a social worker and a police offi  cer 
(although not necessarily on the same 
day that your client is arrested). A 
video recording of the interview may 
be made, again depending on the age 
of the child or children concerned. Such 
recordings are retained by the police 
and oft en disclosed in evidence for later 
cases brought, pursuant to the Children 
Act (CA) 1989.

In many cases, the police may feel 
that there is insuffi  cient evidence to 
mount a criminal prosecution because 
of the diffi  culty of proving that the 
accused is guilty beyond reasonable 
doubt. While your client may feel 
vindicated by this apparent proof 
of their innocence, they should be 
warned of the reality that, without 
a fact-fi nding hearing, family courts 
and social services will continue to 
question their innocence. 

It is oft en hard for clients to accept 
that in allegations of child abuse, the 
usual maxim of ‘innocent until proven 
guilty’ is, to all intents and purposes, 
reversed. Section 1(1) of the Children 
Act 1989 provides that:

‘When considering claims 
of abuse, the courts work 
on a precautionary principle 
and consider it better for a 
minority of innocent adults 
to be treated as a potential 
risk to their children than 
for children to be placed 
at risk while the truth 
is established.’

 Treading carefully
 

 In part one of a two-part guide, Chris McIntosh discusses dealing 

with allegations of child abuse in private law contact disputes 

Chris McIntosh is a solicitor 
at Kingsley Napley LLP

 CHILDREN 
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When a court determines any question 

with respect to the upbringing of a 

child… the child’s welfare shall be the 

court’s paramount consideration.

The courts work on a precautionary 
principle and consider it bett er for 
a minority of innocent adults to be 
treated as a potential risk to their 
children than for children to be placed 
at risk while the truth is established.

Notwithstanding the principle 
enshrined within CA 1989 that 
‘any delay… is likely to prejudice 
the welfare of the child’ (s1(2)), your 
client should be warned that they are 
likely to face a long and expensive 
road to clear their name and regain 
normal contact with their child 
or children.

Police paediatrician 
As part of their investigation, the 
police may decide that there should 
be a paediatric or forensic medical 
examination of the child. To ensure 
that the child does not have to suff er 
multiple examinations, the other parent 
should be discouraged from arranging 

private examinations. Under r4.18 of 
the Family Proceedings Rules (FPR) 
1991, it is not permitt ed for anyone 
to arrange for a child to be examined 
or assessed ‘for the purpose of the 
preparation of expert evidence for use 
in the proceedings’ without the leave 
of the court. If there is a risk of one 
party breaching this, it may be worth 

seeking a direction at the fi rst hearing 
to underline this. 

Social services
Following receipt of the allegations, the 
police will alert the relevant local social 
services department that allegations 
have been made against your client. 

Under s47(1)(b) CA 1989:

Where a local authority… have 

reasonable cause to suspect that a child 

who lives, or is found, in their area is 

suffering, or is likely to suffer, signifi cant 

harm the authority shall make, or cause 

to be made, such enquiries as they 

consider necessary to enable them to 

decide whether they should take any 

action to safeguard or promote the 

child’s welfare.

The local authority will therefore 
assign a temporary social worker to 
the child from the Children and Young 
People Services (CYPS) referral team. 

It is important to reassure your client that it is 
unlikely that they will lose contact with their child 

or children altogether, as the courts are aware how 
important it is for children to have a relationship 

with both parents.
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The social worker will liaise with the 
police and a strategy meeting will take 
place to establish whether there is any 
immediate risk to the child. The local 
authority can apply for an emergency 
protection order, a child assessment 
order, a care order or a supervision 
order. However, if your client is already 
living separately and contact is not 
taking place, these are unlikely to be 
necessary. Public law issues are also 
beyond the remit of this article.

Once it has been established that 
there are no immediate concerns about 
the child’s welfare, the child is allocated 

a longer-term social worker from the 
family support team, whose role will be 
to supervise the child’s welfare while 
the allegations are investigated. 

NHS
In addition to social services it is likely 
that the NHS will quickly become 
involved, as the parent making the 
allegations will oft en to speak to their 
GP. If this is not the case, either the 
police or social services may contact 
the child’s GP and health visitor (if 
appropriate) to investigate the veracity 
of the allegations and seek background 
information about the family. If a GP is 
involved they may make a referral to 
the Child and Adolescent Mental Health 
Service (CAMHS), a multi-disciplinary 
organisation that is part of the NHS, 
which seeks to protect:

… the mental health and psychological 

wellbeing of children and young 

people, and provides high quality, 

multidisciplinary mental health services 

to all children and young people with 

mental health problems and disorders to 

ensure effective assessment, treatment 

and support, for them and their families.

 

CAMHS may wish to assess the 
child or children to see which of its 
services would be of most assistance.

NSPCC
You will sometimes fi nd that the 
National Society for the Prevention of 
Cruelty to Children (NSPCC) becomes 

involved. However, it does not have a 
specifi c role in CA 1989 proceedings.

First considerations

Where to issue
If matt ers are not resolved by the 
investigations and enquiries made 
immediately following the allegations, 
and the accusing parent still refuses 
to allow your client contact with 
the child, they will need to make 
an application for contact under s8 
CA 1989 in Form C100. Care should 
be taken in deciding where to issue 
proceedings, especially for practitioners 
living in London. Given the long delays 
in the Principal Registry, consideration 
should be given to whether it would 
be bett er to issue proceedings in a 
diff erent court.

Counselling 
At this stage it is important to reassure 
your client that it is unlikely that they will 

lose contact with their child or children 
altogether, as the courts are aware of 
how important it is for children to have 
a relationship with both parents. This 
can be seen in Re S (Contact: Promoting 
Relationship with Absent Parent) [2004], 
in which Dame Elizabeth Butler-Sloss 
endorsed a passage at paragraph 4 by 
Wall J in Re O (Contact: Withdrawal of 
Application) [2003]:

Unless there are cogent reasons against 

it, the children of separated parents 

are entitled to know and have the love 

and society of both their parents. In 

particular, the courts recognise the vital 

importance of the role of non-resident 

fathers in the lives of their children, and 

only make orders terminating contact 

when there is no alternative.

Given the stress that your client 
is likely to be under, counselling 
should be suggested, to assist them 
with dealing with the impact of the 
allegations.

First hearing

Conciliation
It is likely that your client will wish to 
re-establish contact with the children 
as a matt er of urgency. The question 
then arises of whether the case is best 
listed for a conciliation appointment 
(at which orders may be made only by 
consent) or it is preferable to try to omit 
this stage and go straight to an interim 
contact hearing in an eff ort to save time 
and money.

The starting point should be the 
Senior District Judge’s direction 
Children – Conciliation (12 March 2004), 
under which:

… all applications for orders under [s8 

CA 1989] (residence, contact, specifi c 

issue or prohibited steps orders) or to 

vary or discharge such orders will, upon 

issue, be listed in the conciliation list. 

However, cases may be excluded 
or removed from the conciliation list on 
application to a district judge, although 
this application can only be put before 
the district judge on that date where the 
application is unopposed.

As a general rule, judges are very 
supportive of the conciliation process 
on the basis that, even in apparently 
insurmountable contact disputes, 
progress is still possible. Therefore, 
while the opportunity to avoid a 

Even if success at the conciliation stage appears 
unlikely, the more your client is prepared to engage in 
the process, the more reasonable they will appear to 
the courts further down the line.

  • CAIU: Child Abuse Investigation Unit (police).
• CAMHS: Children and Adolescent Mental Health Service (part of the NHS).
• CYPS: Children and Young People Services (part of Social Services).
• LADO: Local Authority Designated Offi  cer (who will be alerted if the subject of 

any allegations works with children).
• NACCC: National Association of Child Contact Centres.
• NSPCC: National Society of Prevention of Cruelty to Children (charity).
• NYAS: National Youth Advocacy Service (charity).
• RAIS: Risk Assessment and Intervention Service. 

 Common acronyms 
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conciliation appointment, and therefore 
potential delay, is superfi cially 
att ractive, it is likely that (barring 
the accusing parent withdrawing 
the allegations) your client is at the 
beginning of a long process. Even 
if success at the conciliation stage 
appears unlikely, the more your client 
is prepared to engage in the process, 
the more reasonable they will appear 
to the courts further down the line. 
In addition, it is quite possible that 
the accusing parent will be placed 
under pressure to agree to at least 
interim supervised contact at a 
conciliation appointment, although 
this cannot be ordered without 
the accusing parent’s agreement. 
Information about the availability 
of local contact centres and perhaps 
trusted family members or friends 
who are disposed to assist with the 
supervision of contact at this early 
stage can only be helpful.

Interim contact
On the assumption that the accusing 
parent does not withdraw the 
allegations at the fi rst hearing, they 
will remain live, and arrangements for 
interim contact must be considered. If 
arrangements can be made by consent 
rather than through a contested 
hearing, then the case will be able 
to achieve resolution more quickly.

Your client may feel that they should 
have only supervised contact with the 
children, to be protected from the risk 
of further allegations. This will also 
provide reassurance to the other parent 
where they have genuine concerns that 
abuse has occurred. 

If the accusing parent is prepared 
to agree to some contact taking place, 
in most cases this should be taken up, 
even if the proposed arrangements 
are not what the accused parent 
would wish for. An opportunity to 
prevent a delay in the resumption 
of contact is likely to be in the child’s 
best interests.

If it is not possible to agree to 
any contact following a conciliation 
appointment, it will be necessary for 
your client to make an application for 
interim contact. There is an argument, 
oft en put forward by the accusing 
parent, that, depending on the 
seriousness of the allegations of abuse, 
no contact should take place prior 
to a fact-fi nding hearing. Although 
supervised contact can protect a child 

physically, it cannot protect the child 
against emotional harm that may be 
caused by seeing a parent who has 
abused them. 

In S v S (Interim Contact) [2009], 
Hedley J dealt with a case in which 
a fact-fi nding hearing had been 
adjourned part-heard, and the 
presiding judge had ordered interim 
supervised contact because there was 
going to be a long delay before the 
matt er would come back before the 
court. The mother appealed against 
this. The appeal failed because balance 
must be drawn between the potential 
damage to the child caused by a long 
delay prior to contact and the risk 
that the child could be emotionally 
damaged by contact. In S v S, the judge 

weighed up the respective risks of each 
course of action.

Your client may be reluctant 
to see the children for fear of how 
they will react, especially if there 
is fear that the children have been 
infl uenced by the accusing parent. 
Your client may also feel that it would 
be bett er to wait until their name has 
(hopefully) been cleared, so they can 
restart their relationship with their 
children with a clean slate. On the 
other hand, the child or children may 
be very pleased to see a parent they 
have not had contact with for some 
time. This reaction may also have 
evidential value.

Supervised contact and supported contact
There is oft en some confusion about 
the precise meanings of supported 
and supervised contact. The National 
Association of Child Contact Centres, 
in Defi nitions of Levels of Contact, defi nes 
supported contact as appropriate:

… for families when no signifi cant risk to 

the child or those around the child has 

been identifi ed. 

This is because supported contact 
does not involve close monitoring of 

the process. Instead, several families 
are likely to be meeting in the same 
room, and no detailed report will 
be prepared on the outcome of 
such meetings.

By contrast, supervised contact, 
in which the supervisor is in constant 
sight and earshot of the child, is 
appropriate where it has been 
determined that a child has suff ered 
or is at risk of suff ering harm during 
contact. Many contact centres only 
off er supported contact, so care should 
be taken when choosing an appropriate 
centre.

Before att ending the fi rst hearing, 
it is advisable to read the National 
Association of Child Contact Centres’ 
Protocol for referrals of families by judges 

and magistrates to Child Contact Centres 
(October 2005), which has been 
endorsed by the president of the Family 
Division, and provides a checklist of 
issues to consider before applying for 
contact at a contact centre. 

A contact centre is not the only 
option that should be considered. 
It may be possible to agree that the 
contact should be supported by a 
mutually acceptable third party or 
(for supervised contact) an independent 
social worker. The advantage of this 
is that contact would not need to 
be confi ned to one particular room 
and could take place in a more 
natural environment.

Part two of this discussion will 
outline procedural considerations, 
including evidence, fact-fi nding 
hearings and whether children should 
be a party to proceedings.  ■

Re O (Contact: Withdrawal 
of Application) 
[2003] EWHC 3031 (Fam)
Re S (Contact: Promoting 
Relationship with Absent Parent) 
[2004] EWCA Civ 18
S v S (Interim Contact) 
[2009] EWHC 1575 (Fam)

Supervised contact, in which the supervisor is in 
constant sight and earshot of the child, is appropriate 

where it has been determined that a child has 
suffered or is at risk of suffering harm during contact.
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