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Today we will address:  
 

• Part 1: Managing UK based employees working from home in the UK and 

the return to physical offices; 

• Part 2: Managing UK based employees working overseas; 

• Part 3: Hiring overseas based freelancers and employees and how local 

regulations can apply to your company. 

Introduction  
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Part 1: Managing UK based employees 

working from home in the UK and the 

return to physical offices  
 

• Natasha Forman, Employment Senior Associate 

• Richard Fox, Employment Partner 

• Emma Fowler, Immigration Associate  

• Jessica Clay, Regulatory Senior Associate 
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1.1 Health & safety, claims and 

whistleblowing in the hybrid workplace 
 

Natasha Forman, Employment Senior Associate 



How do you effectively ensure health and safety compliance in a hybrid 

workplace?  

 

• Obligations to both in-office and home-based staff; 

• For in-office staff, the main focus will be on how to implement a safe return to the workplace;  

• For home-based staff, new challenges include avoiding burnout and ensuring safe workspace. 
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Employer’s duties 

 

Every employer:  

 

• Has a duty to take reasonable care of the health and safety of their employees. It is also an implied term of 

employment contracts that employers will take reasonable care of the health and safety of employees and provide 

a reasonably suitable working environment for the performance of duties;  

• Must “provide and monitor a working environment which is reasonably suitable for the performance of 

employees’ contractual duties”; 

• Must conduct a suitable and sufficient risk assessment of all the work activities carried out by their employees, 

including homeworkers, to identify hazards and assess the degree of risk; 

• Must abide by the implied duty of trust and confidence between employer and employee;  

• Is required to do everything “reasonably practicable” to manage health and safety risks, and if challenged 

the onus is on the employer to demonstrate that they took all reasonably practicable steps to manage the risks.  
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How  do you bring employees back to the workplace safely, bearing in mind all of the duties just outlined?  
 

• Comply with government and industry-led guidance.  

• Ensure the workplace is ‘Covid-secure’ by: 

o Undertaking a risk assessment; 

o Introducing health and safety policies; 

o Provide training; 

o If anyone becomes unwell with COVID-19 symptoms, send home and arrange to have a test. 
 

Employee obligations   

• Comply with reasonable and lawful instructions of employer; 

• Comply with terms of employment contract; 

• Take reasonable care for their health and safety and that of anyone who may be affected by their acts/ omissions 

while at work.  
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Potential claims 

• Unfair constructive dismissal; 

• Detriment and dismissal claims under the health and safety provisions of the Employment Rights Act 

(ERA); 

• Whistleblowing detriment and dismissal claims; 

 

• Protection from suffering detrimental treatment or dismissal: 

o Circumstances of danger; 

o Reasonably believed; 

o Serious and imminent; 

o Appropriate steps. 
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Whistleblower protection:  

 

• Protected disclosure; 

• Danger to the health and safety of any individual and/or  breach of any legal obligation; 

• Public interest. 

 

How to mitigate the risks of claims? 

 

• Implement suggested measures, e.g. risk assessment and implementing/updating policies; 

• Keep lines of communication open with staff– consider dedicated HR member to deal with such issues; 

• Train staff on health and safety duties and apply sanctions where necessary to ensure enforcement; 

• Update/implement whistleblowing policy and provide training; 

• Consider providing full pay to staff who must self-isolate because they have tested positive for Covid-19 or a variant so that they don’t 

feel obliged to come to work;  

• Consider reasonable adjustments for vulnerable groups and those with disabilities. Seek medical advice where required;  

• Deal with any concerns promptly and openly. Review and amend policies and measures to deal with any flagged risks or issues, 

where appropriate.  
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What Health and Safety issues could arise with people working from home?  

 

• Increased stress levels / burnout from the lack of division between home and office; 

• Ensuring staff have safe and appropriate equipment (as required under The Provision and Use of Work 

Equipment Regulations 1998 (SI 1998/2306); 

• Reporting accidents at home (as required by Reporting of Injuries, Diseases and Dangerous Occurrences 

Regulations 1995 (SI 1995/3163));  

• Ensuring adequate first aid provisions (as required by Health and Safety (First Aid) Regulations 1981 (SI 

1981/917);  

• Discrimination risks.  
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How to mitigate the risks?  

 

• Equal access to information for homeworkers and in-office workers; 

• Fair allocation of work and opportunities; 

• Support via good people management; 

• Regular catch-ups with homeworkers; 

• Continued virtual social activities and team meetings; 

• Offer to carry out individual workstation assessment; 

• Encourage staff to raise any concerns or issues about their workstation or wellbeing whilst WFH;  

• Remind staff to take regular rest breaks and annual leave; 

• Ensure engagement and inclusion of homeworkers by making sure all team members are clear on how to work together remotely; 

• Employers will also need to address further practical issues, such as: tailoring standard employment contract clauses to encompass 

homeworking; and taking appropriate measures to protect confidential information and personal data.  
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1.2 Testing, vaccines and sexual 

misconduct in the hybrid workplace 
 

Richard Fox, Employment Partner 



Thank you 

 

 

A word about testing:  

 

• Lateral flow tests (30 mins) or PCR tests (in the lab); 

• Recommended by the Department of Health; 

• Employees duty to co-operate with the reasonable requests of the employer; 

• Risk Assessment to make sure an appropriate action to take; 

• Not much risk of discrimination claims (Ramadan?) but potential risk of U;  

• Data protection - ICO Guidance – special category data under UK GDPR; 

• Consider introducing a work place testing policy. 
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Can you make getting a vaccine compulsory (‘no jab, no job’)?  

 

Legal framework: 

 

• There is currently no legal requirement to have the vaccine;  

• Government has power to prevent, control or mitigate the spread of an infection or contamination; 

o However they cannot require a person to undertake medical treatment, including vaccination;  

o The Coronavirus Act 2020 introduced in March 2020 extended this prohibition to Scotland; 

• The employees duty is: 

• so far as reasonably practicable to safeguard the health and safety of employees and other persons at work; 

• take reasonable care of those who may be effected by their acts or omissions at work;  

• cooperate with their employers so far as is necessary to enable them to comply with their health and safety 

duties. 
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What are the risks if you make vaccines compulsory: 

 

• Unfair dismissal - was the instruction reasonable and lawful e.g. if there is a fear of blood clotting, the 

employee being, or hoping to be, pregnant, other personal health issues; 

• Constructive dismissal; 

• Religion and/or belief discrimination; 

• Disability discrimination; 

• Human Rights – Article 8 ECHR; 

• What if subsequently we find there are problems associated with the vaccination e.g. for young employees? 
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So what should employers do? 

 

Subject to the outcome of the Gove review, they may be best advised to:  

• Encourage employees by providing enough information for them to make an informed decision; 

• Introduce carefully considered policies and procedures via clear internal communications;  

• If introducing a policy, make sure to consult first to assess problem areas and what you can do to 

accommodate (e.g. allocating roles differently, location when in the office etc.); 

• Also consider possible inducements, such as: 

o Paid time off for having the vaccine; 

o Full pay if off work because of a reaction to the vaccine;  

o Such time not to be counted towards an employee’s sick pay entitlement.  
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Sexual misconduct in the virtual workplace 

 “Rights of Women”, a charity, recently reported: 

• ¼ of women suffering from sex harassment at work said the misconduct was exacerbated during lockdown; 

• Around ½ said sex harassment was now taking place remotely;  

• The risk to businesses therefore continues whether the employees are working from home or in the office (or a combination 

of both). 

  

How should you deal with sex harassment conducted whilst working remotely? 

• Make it clear that standards of behaviour are the same wherever the place of work; 

• Try to flush out issues in “catch ups” with employees; 

• Amend policies to reflect the change in working arrangements; 

• If a complaint is received, deal with it. Either in person or remotely. 
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1.3 Immigration considerations of the 

hybrid workplace 
 

Emma Fowler, Immigration Associate 
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Sponsored workers:  
 

Sponsor licence duties relating to Tier 2/Skilled workers/ICT: 

• Reporting change of work location; 

o Temporarily not required to report work from home due to Covid-19; 

o Ongoing / permanent work from home would need to be reported; 

• Justification to be held on file for continued work from home; 

• Ensure continued communication with sponsored workers who are working remotely. 
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Right to work check requirements 

 

Video right to work checks were temporarily permitted 

Return to usual right to work checks as of 21 June 2021 (delayed from May) 

• Some checks can be completed online (e.g. BRP); 

• Some will have to be completed in person (e.g. British passport). 

 

Issues: Self-isolating employees will be unable to meet in person for the check, others may be hesitant 

to do so. 
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1.4 Obligations for companies employing 

regulated professionals  
 

Jessica Clay, Regulatory Senior Associate  
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What – as an employer – must I have in mind if I employ any regulated professionals in my business? 

 

• What regulatory obligations might those individuals have to comply with, even if my business itself is 

not regulated?  
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Key considerations for you as an employer  
 

• Operations and future plans for hybrid-working must take into account the regulatory obligations of those employees 

subject to regulator oversight.  

 

• Having systems, processes and policies in place to enable regulatory compliance: 

 

 “Solicitors bring with them the advantages of professional training and accreditation in law, and of adherence to the ethical 

and professional standards set out in our regulatory arrangements. These arrangements will benefit and protect both you and 

your customers, but you will want to ensure that you have systems and policies in place within your business to enable the 

solicitor to comply with these.” SRA guidance – “Unregulated organisations for employers of SRA regulated lawyers”  

 

• What are some of the regulatory obligations individuals you employ must comply with? 

 

• What can you do to help employees who are regulated professionals comply with their regulatory obligations?  

 

o Provide access to resources and opportunities for on-going ethical and professional development both in and out of 

the office. 
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What are some of the key areas for compliance/regulatory focus and what do you need to be aware of with remote working? 

 

• Anti-money laundering (AML) compliance -  being equipped to obtain adequate Client Due Diligence (CDD) and ensuring compliance 

with AML obligations: 

o Formalising procedures and processes as part of the “new normal” should be seen as an opportunity to further enhance a 

company’s relevant procedures; 

o Use of AI/technology;  

• Workplace culture and ethics of businesses - increasingly becoming a focus area and a business essential 

• Importance of employee wellbeing and minimising burnout; 

• Achieving and promoting a positive workplace culture and embedding ethical values and behaviours within a hybrid workforce; 

• Benefits: promotes innovation; enhances reputation; helps attract and retain talent;  and reduces risk of misconduct. 
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• Is there an increased interest from regulators in the private lives of those they regulate?  

• As an employer, how do you address this?  Tackle such issues at source by:  

• Encouraging internal reporting systems; 

• Developing clear communication channels as to behaviour that will not be tolerated; 

• Ensuring dedicated training sessions all tailored to a hybrid world of working; 

 

• Such steps will go a long way in helping to build upon and maintain the positive culture of your business.  
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Part 2: Managing UK based employees 

working overseas 

  
• Richard Fox, Employment Partner  

• Emma Fowler, Immigration Associate  
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2.1 Remote working outside the UK – 

considerations for employers 
 

Richard Fox, Employment Partner  
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What are the headline issues employers need to be aware of in relation to remote working 

outside of the UK?  

 

If a UK employee asks to work from home from a foreign jurisdiction, employers may need to consider the 

following : 

1. Employment rights including annual leave entitlement, sick pay, and dismissal rights may all 

be affected by local law; 

2. The arrangement should be documented as a side-letter putting a clear timeframe in place and 

explaining the circumstances in which the arrangement will be terminated; 

3. Are there any local company law obligations which require the employer to set up a local 

office in order to operate out of the jurisdiction? 

4. Will the employer’s insurance policies cover them if an employee has an accident or falls ill 

while abroad? 
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5. Tax implications: should PAYE continue to be paid, and should NIC’s continue to be deducted. You 

should take specialist tax advice. 

6. How will the employer deal with practical issues such as time differences and attendance at 

meetings?  

7. Prolonged stay outside of UK for foreigners  Immigration status might be affected ; 

8. Does the employee have access to any personal data about others (such as customers, colleagues, 

suppliers etc.) and will they be based outside of the EEA? If so, the employer should consider 

whether this triggers any overseas data transfer requirements.  
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2.2 Managing absences for UK visa 

holders 
 

Emma Fowler, Immigration Associate 
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Immigration perspective:  

 

UK visa holders spending long periods of time outside the UK: 

• Shouldn’t impact an extension application; 

• Impact on indefinite leave to remain possible, but UKVI may disregard absences caused by Covid-19 

• If skilled worker isn’t eligible for ILR as planned: 

• Extend instead - Skilled worker permission no longer capped (can extend beyond 6 years if not 

eligible for ILR); 

• Budget for additional cost of extra extension(s). 
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Part 3: Hiring overseas based freelancers 

and employees 

 
• Andrew Solomon, Corporate and Commercial Senior Associate  

• Emma Fowler, Immigration Associate 
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3.1 Data protection considerations when 

hiring overseas based freelancers and 

employees 
 

Andrew Solomon, Corporate and Commercial Senior Associate  
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protection considerations  
 

 

Data protection issues 

 

Overview:  

 

• Can I lawfully transfer personal data to the jurisdiction where my freelancer is based? 

• Do I need to put in place a contract to govern the data processing to be carried out by the freelancer? 
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Cross-border Transfers:  

 

• UK Adequacy Regulations; 

• Safeguards; 

• Derogations.  

 

• Countries covered by the UK Adequacy Regulations: 

o EU Member States; 

o EFTA States – Iceland, Norway & Lichtenstein; 

o States covered by EU adequacy decisions: 

  

• Andorra; 

• Argentina;  

• Faroe Islands;  

• Guernsey; 

• Isle of Man; 

• Israel; 

• Jersey; 

• New Zealand;  

• Switzerland; 

• Uruguay; 

• Canada. 
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Cross-border Transfers:  

 

• Safeguards: 

 

• Standard Contractual Clauses (SCCs): 

o Model/standard form contracts created by the European Commission; 

o Entered into with freelancer without modification;  

• Two sets: 

• Controller to controller; 

• Controller to processor; 

o Stopgap – new UK SCCs will potentially be published later this year. 

 

• Derogations: 

• Consent;  

• Contractual necessity;  

• Public interest; 

• Legal proceedings; 

• Protect vital interests of a data subject;  

• Compelling legitimate interests.  
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Data Processing Contracts  

  

• Controller or processor? 

 

• Your organisation will be a data controller in respect of data sent to a freelancer; 

• Is the freelancer a controller or a processor? 

 

• Controller 

 

o Freelancer exercises overall control of the purpose and means of processing; 

o No formal contract required;  

o Privacy notice? 

 

• Processor 

 

o Freelancer has no purpose of its own for the processing envisaged and only acts on your 

instructions; 

o Written contract required with the freelancer reflecting provisions of UK GDPR. 
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Data Processing Contracts  

  

• Data Processing Addendum (DPA) 

 

o Processing details; 

o The subject matter and duration of the processing; 

o The nature and purpose of the processing; 

o The type of personal data and categories of data subject. 

 

• Minimum required terms: 

 

o Processing only on the documented instructions of the controller; 

o Duty of confidence; 

o Appropriate security measures; 

o Using sub-processors; 

o Data subjects’ rights; 

o Assisting the controller; 

o End-of-contract provisions; 

o Audits and inspections. 
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3.2 Immigration perspective 
 

Emma Fowler, Immigration Associate 
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From an immigration perspective:  

• UK immigration restrictions and right to work requirements don’t apply to an employee outside 

the UK. 

• Consider immigration requirements of the physical location of the employee. 
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