
 

 

By email only: judicialreview@justice.gov.uk   

 

29 April 2021 

 

 

        

Dear Ministry of Justice, 

 

The Kingsley Napley Public Law team’s Response to the ‘Judicial Review Reform 

Consultation: The Government Response to the Independent Review of Administrative 

Law’ dated March 2021 (the “Consultation”) 

 

We write in response to the Consultation above regarding the Independent Review of 

Administrative Law (the “IRAL”).  

 

We write further to the previous Response we gave to the IRAL Call for Evidence on 26 

October 2020 (our “First Response”) and the Report of the Independent Panel of the IRAL 

(the “IRAL Report”) which was published in March 2021. 

 

As we set out in our First Response, we are an experienced team of specialist public lawyers. 

We have acted in a number of significant and high profile judicial review matters for a variety 

of individual and institutional clients. We regularly act for both claimants and defendants in 

judicial review cases as well as for interested parties and interveners. Our team includes 

former senior government lawyers, Adam Chapman and Stephen Parkinson, as well as 

Sophie Kemp, Nick Wrightson and Emily Carter, who bring experience of acting both for and 

against a significant number of statutory regulators. We continue to approach the IRAL and 

its developments in a dispassionate way that assesses the current state of law. We 

recommend improvements to the law and procedure of judicial review where we think this 

would be appropriate. 

 

We start this response with general comments about the IRAL Report and this Consultation. 

We then provide our joint response to the questions that are raised in the Consultation.  

 

 

General comments on the IRAL Report and this Consultation 

 

The IRAL Report 

 

As noted in our First Response judicial review is central to the UK’s democracy. It ensures 

the rights of individuals are not forfeit to administrative convenience, expediency or excess, 

whilst at the same time, promoting good governance and administration. Moreover, it is a 
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necessary tool through which to address sometimes the ambiguous law drafted by Ministers 

and Parliament.  

 

We also observed that judicial review is not ‘broken’ and there is no evidence of systemic 

judicial activism; that the only justifiable reforms to judicial review would be incremental 

changes to law and procedure; and that the case for any wholesale reform is not made.  

 

Appendix B of the IRAL Report summarises the Call for Evidence responses. It shows that 

the overwhelming majority of respondents agreed with the position of our First Response and 

argued against ambitious reform. The Independent Panel of the IRAL agreed too. In the IRAL 

Report the Panel avoided recommending large-scale reforms to judicial review and proposed 

only minor ones. They did not find many convincing arguments for reform. Nor were they 

persuaded by claims of wide judicial activism, warning against a reactionary approach to 

cases such as Miller 1 and 2.    

 

Scope of this Consultation 

 

We urge the Ministry of Justice to bear the above in mind - that the IRAL Report and the 

consensus of Call for Evidence responses did not recommend wide-ranging reform and 

instead endorsed minimal change.   

 

The proposed changes to remedies are of most concern since their effect would be to 

overhaul remedies in judicial review. There is no support in the IRAL Report for such an 

approach. Nor did Government Departments themselves seem to endorse an extensive 

reform of remedies or the introduction of prospective-only remedies1. The issue of ouster 

clauses was not a part of the Terms of Reference of the initial IRAL and no positive 

recommendation was made about ouster clauses in the IRAL Report. Changes to very 

fundamental aspects of administrative law should only be made on the basis of extremely 

rigorous consultation, evidence-gathering and methodology; we are concerned that the IRAL 

so far falls significantly short of this. Significantly longer-running and better resourced reviews 

of judicial review in the past were unable to recommend reforms as wide as those in the 

Consultation. 

 

Timescale of this Consultation 

 

That concern is compounded by the IRAL’s timescale. The IRAL Report expressed concerns 

about the review timeframe compared with the extremely broad Terms of Reference. The 

time to respond to this Consultation was just six weeks. More time would have been hugely 

advisable given the fundamental importance of the subject-matter and to allow consultees 

proper time to provide evidence and views on the complex questions raised, to improve the 

quality of evidence and responses to the Ministry of Justice. We note that proposals are at 

the, “early stages of development” and that the Government is “very aware that certain 

proposals will need further iteration”. We look forward to engaging with these future iterations, 

particularly given the concerns identified below. We urge the Ministry of Justice to give longer 

response timeframes for future evidence-gathering exercises connected to the IRAL. 

                                                
1
 As seen from the Summary of Government Submissions to the IRAL. 
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Specific responses to questions raised in the consultation 

 

Suspended quashing orders 

 

Questions 1, 2 and 6 concern suspended quashing orders. We do not oppose introducing 

suspended quashing orders as a discretionary remedy but suggest they should only be 

available in exceptional circumstances.  A mandatory or presumptive approach to the grant of 

suspended quashing orders should be resisted.  

 

The starting point is that the prospect of a court quashing unlawful action retrospectively is, of 

itself, a very powerful deterrent against maladministration. It is a constitutional imperative that 

unlawful administrative action should not, generally, stand. This important principle was 

affirmed by the Supreme Court in Ahmed2 where it considered that courts could not properly 

order suspended quashing orders, finding that a court “should not lend itself to a procedure 

that is designed to obfuscate the effect of its judgment”.  

 

Allowing quashing orders to be suspended generally or presumptively would have the 

unfortunate effect of watering down the deterrent principle as well as undermining legal 

certainty. We are mindful of the IRAL Panel’s citation of a case in which the Secretary of 

State failed to observe his public sector equality duties in the course of a consultation 

exercise3, where the IRAL Panel felt that a suspended quashing order requiring the Secretary 

of State to observe these duties, and any resultant effect on the regulations under challenge, 

in a given timeframe would have been more useful than the declaratory relief ordered by the 

court. However, if suspended quashing orders were ordered routinely to ‘cure’ technical 

defects in (for example) consultations, good administration will quickly suffer. Public 

authorities are likely to be less incentivised to ‘get it right’ the first time, or to safeguard 

procedural fairness, and may, on occasion, be seduced into administrative convenience, 

potentially failing to take into account or have regard to all the available evidence.  

 

On balance, we do not oppose suspended quashing orders as a discretionary and 

exceptional remedy; we consider judges can be relied on to award suspended quashing 

orders in exceptional circumstances. For example, where unravelling an administrative 

scheme would be disproportionate with the effect of the unlawfulness identified, and where 

such an order would be more effective than declaratory relief to ‘cure’ the unlawfulness in 

issue. 

 

The decision in Cart 

 

Question 2 also concerns the decision in Cart. We do not support the proposal in the 

Consultation to reverse Cart based on statistical evidence cited by the Government. We note 

this statistical evidence is disputed, including by civil society groups, and is the subject of an 

urgent recent complaint to the Office for Statistics Regulation by the Public Law Project. More 

information is required before this proposal can be properly or fairly taken further.  

 

                                                
2
 Ahmed (No 2) [2010] UKSC 5 

3
 R (Hurley and Moore) v Secretary of State for Business, Innovation & Skills 
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Prospective-only remedies 

 

The proposal to introduce prospective-only remedies (questions 4 and 5) is of serious 

concern.  

 

It is important to note at the outset that the evidence base for this proposal is inadequate, is 

not supported by the IRAL Report, and nor did the subject-matter form a specific part of the 

IRAL Terms of Reference.  

 

Our chief concern is that prospective-only remedies – in particular quashing orders – 

fundamentally undermine the rule of law. As stated above, allowing quashing orders to be 

suspended generally or presumptively would have the unfortunate effect of watering down the 

deterrent principle as well as undermining legal certainty.   

 

A traditional feature of litigation is that a successful claimant, with a legitimate claim, is 

granted a remedy for past wrong-doing – they can, after all, only challenge what has 

happened. It is plain that the removal of remedies for successful judicial review claimants 

fundamentally alters the principles of legal remedy in English law. It would be particularly 

surprising for a proposal of this nature to proceed without detailed investigation by the IRAL 

Panel. 

 

The availability of a remedy is an important incentive to claimants. We are concerned that the 

absence of a remedy will lead to injustice in individual cases, undermine legal certainty, and 

have a chilling effect on legitimate claims. Whilst the latter might be superficially attractive to 

some because of the reduction in the number of claims, there is a real risk that unlawful 

administrative action will go un-checked. In our experience, the dilution of accountability 

never achieves progress but instead stores up problems for the future. The long term result is 

that high standards of governance and administration suffer, with the unfortunate 

consequence that public confidence in government will erode over time.  

 

The scope of “conciliatory political mechanisms” is unclear and further information would be 

helpful to enable a fuller response: taken at face value, we are concerned that political 

mechanisms are likely to be unpredictable, insufficient as well as weakening legal certainty. 

The justifications for prospective-only remedies in the Consultation are arguments that judicial 

review remedies can result in administrative difficulty and give rise to serious economic 

consequences. The evidence base for this contention is unclear. Moreover, the Consultation 

does not properly take into account the architecture of the judicial review process which is 

designed to ensure administrative burdens are not excessive. Important features include the 

strict time limits to bring a claim, a very strong safeguard for administrative certainty, and the 

discretionary nature of remedies, which (for example) enables judges to award mere 

declaratory relief where appropriate.  

 

Ouster clauses 

 

Question 8 touches on methods of giving effect to ouster clauses. In principle we agree some 

matters could be the subject to an ouster clause. These subject matters are very narrow and 
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are unlikely to extend beyond the royal prerogative. Even then where, for example, the 

prerogative is misused for an improper purpose or is exercised without ‘reasonable 

justification’ (Miller 2) the court’s supervision is necessary and desirable. The current position 

affirmed in Privacy International4, that the judiciary police the scope of an ouster clause, is 

correct. This is consistent with constitutional convention, respecting both the rule of law and 

parliamentary sovereignty. As argued by the claimants in Privacy International, it ensures that 

the court may intervene to correct errors of law, and to ensure that decisions and 

determinations that would run contrary to Parliament’s intention and statute do not stand.  

 

Time limits 

 

Questions 9, 10 and 11 concern time limits, asking whether the “promptitude” requirement 

should be removed and whether time limits should be extended generally or by the 

agreement of third parties. 

 

We are not in favour of removing the “promptitude” requirement.  The principle is flexible and 

is applied in exceptional circumstances by judges, where the usual three-month limit might 

cause undue administrative difficulties in a particular case. It is very rare for cases to be 

struck out based on promptitude. Nor are we in favour of increasing time limits generally or by 

agreement. As we argued in our First Response, the three month limit balances appropriately 

the consideration of claimants having adequate time to prepare and also administrative 

continuity. As it is often defendants who may not engage, or delay, at pre-action stage, we 

are concerned that the benefits of extended time limits could be unevenly felt. 

 

‘Track’ system 

 

In response to question 12 we do not endorse a ‘track’ system. We do not think pursuing it 

would be an effective use of resources. The flexible nature of judicial review procedure has 

considerable merit. Having appeared in judicial review litigation in a broad range of cases, 

acting for individual and institutional clients (including defendants) – spanning criminal justice, 

immigration, media and commercial procurement, in our experience judges use the discretion 

afforded by CPR Part 54 to tailor the procedure for the needs of the case in hand. A ‘track’ 

system could well introduce unhelpful rigidity and routinely increase costs for certain 

claimants. For example, it could generally require more frequent case management 

conferences for those assigned to the most sophisticated grade of the ‘track’.  

 

Proposed obligation to identify wider groups that may assist in litigation 

 

In response to question 13 of the Consultation we have serious concerns about introducing a 

requirement to identify organisations or wider groups that ‘may assist’ in litigation. Parties 

must already identify ‘directly affected’ interested parties to the claim under the pre-action 

protocol review. Framing this duty more widely, for example to cover interveners or other 

groups too, would likely be unworkable. Administrative law covers the governance of the state 

in which all (generally speaking) have an interest. It would be challenging to draft an 

obligation with enough specificity to be workable. A high number of industry groups, NGOs 

                                                
4
 [2019] UKSC 22 
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and other organisations may in theory be able to ‘assist’ in a judicial review raising public 

interest issues. There would be a risk of unhelpful satellite litigation about whether this difficult 

obligation was followed. It is unclear what perceived issue this proposal is aimed at.  

 

Proposal to change the obligations surrounding the Detailed Grounds of Resistance 

 

Question 15 asks whether obligations around submitting the Detailed Grounds of Resistance 

should be amended. In our view, they should not. The Consultation specifically proposes that 

where the pre-action protocol is not followed, the defendant could only be required to provide 

Summary and not Detailed Grounds of Resistance. We are concerned this could lead to 

distracting and unhelpful satellite litigation about whether the pre-action protocol has been 

sufficiently followed, increasing costs and use of scarce court resources. It could risk token 

breaches of the pre-action protocol being disproportionately sanctioned by the courts. Lastly, 

the loss of clarity on the defendant’s full defence would compromise the aims of the pre-

action protocol, including on-going consideration of settlement, particularly given that 

information required at Summary Grounds of Resistance stage is by no means extensive.   

 

Further procedural reform proposals 

 

In response to questions 14 and 16 of the Consultation we do not agree to the proposed 

inclusion of a formal provision requiring an extra step for a Reply, nor do we agree with 

increasing the CPR54.14 time limit to 56 days. We find that judges routinely order these 

directions in claims when appropriate. Formalising these steps, when the current system 

works well, may add cost for parties at the expense of useful flexibility.  

 

Yours faithfully 

 

 

 

 

 

 

Kingsley Napley LLP 

 

 


