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Chapter 10

England & Wales

Charlotte Bradley

England & W
ales

1    Divorce 

1.1 What are the grounds of jurisdiction for divorce 
proceedings? For example, residence, nationality, domicile, 
etc.? 

Jurisdiction to commence divorce proceedings in England and Wales 
is established under European Council Regulation no. 2201/2003 
(Brussels II).  The Courts of  England and Wales will have 
jurisdiction for divorce proceedings where:  
■ the habitual residence of  both spouses is in England and Wales; 
■ the last habitual residence of  both spouses was England and 

Wales and one spouse still resides there; 
■ the respondent’s habitual residence is in England and Wales; 
■ the applicant’s habitual residence was in England and Wales for 

at least one year immediately before the application is made; 
■ the applicant’s habitual residence was in England and Wales for 

at least six months and he/she is domiciled in England and 
Wales; 

■ both spouses are domiciled* in England and Wales; and 
■ where the Court of  no other EU Member State (party to 

Brussels II) has jurisdiction for divorce proceedings, jurisdiction 
can be based on the domicile* in England and Wales of  one of  
the spouses.  

*Note that domicile is a UK concept and does not mean 
residence. 

 
1.2 What are the grounds for a divorce? For example, is 
there a required period of separation, can the parties have an 
uncontested divorce? 

There is one ground for divorce in England and Wales; the irretriev-
able breakdown of  the marriage.  

This ground is then proven with reference to one of  five facts: 
■ the respondent’s adultery (with a person of  the opposite sex); 
■ the respondent’s unreasonable behaviour; 
■ the parties’ separation for two years or more, with the 

respondent’s consent; 
■ the parties’ separation for five years or more (no consent 

required); or 
■ the respondent’s desertion of  the applicant for a period of  at 

least two years.  
Divorces can proceed uncontested and usually do, although we do 

not yet have “no-fault” divorce unless the parties have been separ-
ated for at least two years and both consent to a decree of  divorce.  

 

1.3 In the case of an uncontested divorce, do the parties 
need to attend court and is it possible to have a “private” 
divorce, i.e. without any court involvement? 

No.  The first decree of  divorce, decree nisi, is pronounced in open 
court but the parties do not need to attend.  The second and final 
decree of  divorce, decree absolute, is sent out to both parties on paper.  
It is not possible to have a “private” divorce, all divorces need to be 
processed through the Court. 

 
1.4 What is the procedure and timescale for a divorce? 

A divorce petition/application is issued and served on the 
respondent.  The respondent completes an acknowledgment of  
service which is returned to the Court.  The applicant can then apply 
for the first decree of  divorce, decree nisi.  Six weeks and one day after 
decree nisi, the applicant can apply for decree absolute.   

In an uncontested divorce, subject to court delays, the process 
takes approximately four months.   

If  there are court delays or the respondent delays in returning the 
acknowledgment of  service, the timescale will be longer. 

 
1.5 Can a divorce be finalised without resolving other 
associated matters? For example, children and finances. 

Yes.  Children and financial issues are addressed separately to the 
divorce in England and Wales and there is no requirement for the 
Court to be involved in either aspect before the decree absolute (the 
final step in the divorce) can be granted. 

 

1.6 Are foreign divorces recognised in your jurisdiction? If 
so, what are the procedural requirements, if any? 

Yes, in certain circumstances.  The rules are set out in the Family 
Law Act 1986 and, as between EU Member States (not Denmark), 
in Brussels II.   

As between EU Member States, a judgment, i.e. divorce in a 
Member State is recognised by other Member States without a 
special procedure. 

As between non-EU countries, the Family Law Act 1986 distin-
guishes between “proceedings” and “non proceedings” divorces.   

An overseas divorce obtained by proceedings is recognised if  the 
divorce is effective under the law of  the country where it was 
obtained and either party to the marriage was habitually resident, 
domiciled or a national of  the country of  divorce.  
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If  the divorce was not obtained by proceedings, it is recognised if: 
■ the divorce is effective under the law of  the country in which it 

was obtained; 
■ at the relevant date each party was domiciled in that country or 

either party was domiciled in that country and the other party 
was domiciled in a country under whose law the divorce is 
recognised as valid; and 

■ neither party to the marriage was habitually resident in the UK 
for the period of  one year before the date of  the divorce. 

 
1.7 Does your jurisdiction allow separation or nullity 
proceedings? 

Yes; England and Wales has processes for both Judicial Separation 
and Nullity, although they are rarely used in practice. 

 
1.8 Can divorce proceedings be stayed if there are 
proceedings in another country? 

Yes, they can.  
Within the EU, Brussels II provides for mandatory stays where 

there are proceedings first seized in another Member State.   
The Domicile and Matrimonial Proceedings Act 1973 provides 

for a mandatory stay when there are proceedings elsewhere in the 
British Isles.  That statute also provides for discretionary stays when 
there are proceedings in another jurisdiction. 

 
2    Finances on Divorce 

2.1 What financial orders can the court make on divorce? 

The Court’s powers are set out in ss22–24 of  the Matrimonial 
Causes Act 1973.  The Court can make the following financial 
orders: 
■ Maintenance pending suit (interim maintenance). 
■ Payment in respect of  legal services (costs of  proceedings).  
■ Periodical payments (maintenance/alimony). 
■ Lump sum(s). 
■ Periodical payments for the benefit of  a child of  the family 

(child maintenance). 
■ Secured periodical payments. 
■ Property adjustment (transfer of  property). 
■ Sale of  property. 
■ Settlement of  property. 
■ Varying an pre-nuptial or post-nuptial settlement.  
■ Pension sharing and pension adjustment. 

 
2.2 Do matrimonial regimes exist and do they need to be 
addressed by the court on divorce? Is there a default 
matrimonial regime? 

There is no concept of  matrimonial regimes under the law of  
England and Wales and there is, therefore, no default regime.  Other 
countries believe that we have a “separation of  property” regime as 
spouses are treated separately during the marriage, i.e. they are not 
automatically responsible for the other’s debts, but we do not have 
property regimes. 

 
2.3 How does the court decide what financial orders to 
make? What factors are taken into account? 

The Court has regard to the following factors set out in s25 of  the 
Matrimonial Causes Act 1973: 
■ all the circumstances of  the case and first consideration will be 

given to the welfare of  a minor child; 
■ the parties’ income, earning capacity, property and other 

financial resources (now or in the foreseeable future), including 
any increase in earning capacity, which it would be reasonable to 
expect a party to the marriage to take steps to acquire; 

■ the financial needs, obligations and responsibilities which each 
of  the parties to the marriage has or is likely to have in the fore-
seeable future; 

■ the standard of  living enjoyed by the family before the break-
down of  the marriage; 

■ the age of  each party to the marriage and the duration of  the 
marriage; 

■ any physical or mental disability of  either of  the parties to the 
marriage; 

■ the contributions which each of  the parties has made or is likely 
in the foreseeable future to make to the welfare of  the family, 
including any contribution by looking after the home or caring 
for the family; 

■ the conduct of  each of  the parties, if  that conduct is such that 
it would, in the opinion of  the Court, be inequitable to disregard 
it; and 

■ the value to each of  the parties to the marriage of  any benefit 
which, by reason of  the dissolution or annulment of  the 
marriage, that party will lose the chance of  acquiring. 

The Court has regard, in particular, to the principles set out in case 
law, namely needs, sharing (and equality of  assets built up during the marriage) 
and compensation. 

 
2.4 Is the position different between capital and 
maintenance orders? If so, how? 

The same factors set out in question 2.3 above are considered when 
making both capital and maintenance orders. 

However, case law confirms that capital and maintenance orders 
are very different (although they interplay) and, whilst matrimonial 
capital may be divided equally on divorce (the sharing principle), 
future income is not shared equally and maintenance orders are 
generally calculated by reference to “needs”.  The Court has a duty 
to consider whether a party can adjust to a termination of  mainten-
ance without undue hardship, and whether a clean break (i.e. no 
ongoing maintenance claims) is appropriate. 

 
2.5 If a couple agrees on financial matters, do they need to 
have a court order and attend court? 

It is not obligatory to have a court order but it is advisable to ensure 
the parties’ agreement is recorded and that financial claims are 
dismissed to avoid either party applying for financial provision in the 
future (which they can do even though they are divorced).  The 
parties do not usually need to attend court for their agreement to be 
approved by the Court.  A “Consent Order” recording their agree-
ment is lodged at court for approval by a Judge who will consider 
the fairness of  the order and the parties’ financial circumstances.  

 
2.6 How long can spousal maintenance orders last and are 
such orders commonplace? 

Spousal maintenance orders are commonplace, particularly where 
there are children of  the family and/or there is a disparity in earnings 
as between the parties.  The Court has a duty to consider capitalising 
spousal maintenance and will do so if  the parties have sufficient 
capital.  
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Spousal maintenance orders can be for any duration including for 
the parties’ joint lives (i.e. until the death of  either party).  A 
common term of  spousal maintenance is until the children reach 
maturity or cease full-time education.  Spousal maintenance orders 
automatically come to an end when the recipient remarries.  
Cohabitation is a relevant factor but will not automatically bring an 
end to spousal maintenance orders.  England and Wales are 
considered generous in terms of  their approach on maintenance but 
the Court’s approach to whether a term order or joint lives order 
should be made can vary across the country. 

 
2.7 Is the concept of matrimonial property recognised in 
your jurisdiction? 

Yes, even though we do not have formal property regimes, the Court 
deals with concepts of  matrimonial and non-matrimonial property 
(property brought into the marriage or inherited from third parties) 
and can treat them differently when deciding what orders to make.  
Generally, non-matrimonial property is brought into account only if  
it is required to meet both parties’ needs. 

 
2.8 Do the courts treat foreign nationals differently on 
divorce, if so, what are the rules on applicable law? Can the 
court make orders applying foreign law rather than the law of 
the jurisdiction? 

No.  In family law, England and Wales operates on the basis of  Lexi 
Fori (law of  the forum) and will not apply foreign law.  Only English 
law will be applied by the English Court. 

 
2.9 How is the matrimonial home treated on divorce? 

The English Court will consider all financial resources, whether they 
are in joint or sole names.  In English law we have concepts of  
“matrimonial” and “non-matrimonial” property.  The matrimonial 
home is treated differently to other assets and will often be treated 
as matrimonial property whatever its origins (although that does not 
necessarily mean an equal division of  the property).  In the case of  
Miller v McFarlane [2006] UKHL 24; [2006] 2 A.C. 618 Lord Nicholls 
said: 

“The parties’ matrimonial home, even if  this was brought into the marriage 
at the outset by one of  the parties, usually has a central place in any 
marriage.  So, it should normally be treated as matrimonial property for 
this purpose.  As already noted, in principle the entitlement of  each party 
to a share of  the matrimonial property is the same however long or short 
the marriage may have been.” 

 
2.10 Is the concept of “trusts” recognised in your 
jurisdiction? If so, how? 

Yes.  English law recognises Trusts (where property is held by one 
party for the benefit of  another) and they regularly appear in divorce 
proceedings.  The English Court can take into account available 
resources from a Trust (interest in a Trust and distributions/income 
from a Trust).  The English Court has power to vary a Trust insofar 
as it is a nuptial settlement capable of  variation s24(c) Matrimonial 
Causes Act 1973.  The Court can also join Trustees to financial 
proceedings on divorce. 

 
2.11 Can financial claims be made following a foreign 
divorce in your jurisdiction? If so, what are the grounds? 

Yes.  Following a foreign (proceedings) divorce, either party has a 
potential claim in England and Wales if  he/she can come within the 
provisions under the Matrimonial and Family Proceedings Act 1984.  
Remarriage prevents a claim by that party.  Permission of  the Court 
is required to make a claim.  The Court has jurisdiction in the 
following circumstances: 
■ if  either party was domiciled in England and Wales on the date 

of  application or date of  divorce; 
■ if  either party was habitually resident in England and Wales for 

the period of  one year before the application or the date of  
divorce; and 

■ if  either or both parties had, at the date of  application, a 
beneficial interest in possession in a property in England which 
was at some time during the marriage a matrimonial home. 

The Court will consider whether it is appropriate to make an order 
in England and Wales with regards to: 
■ the connection which the parties have to England and Wales; 
■ the connection with the country of  divorce and any other 

country; 
■ any financial benefit already received/likely to be received as a 

consequence of  the divorce;  
■ the extent to which any foreign order has been complied with; 
■ any right which the applicant has to apply for financial relief  

outside of  England and Wales;  
■ the availability of  property in England and Wales and the extent 

to which any order is likely to be enforceable; and 
■ the length of  time which has elapsed since the divorce. 

 
2.12 What methods of dispute resolution are available to 
resolve financial settlement on divorce? E.g. court, 
mediation, arbitration? 

The parties can agree a financial settlement themselves, engage in a 
court process, or use other dispute resolution methods of  mediation, 
collaborative law, private judging or arbitration. 

 
3    Marital Agreements  

3.1 Are marital agreements (pre and post marriage) 
enforceable?  Is the position the same if the agreement is a 
foreign agreement? 

Marital agreements are not automatically enforceable in England and 
Wales and there is no provision in our statute to provide for the 
enforceability of  such agreement.  The jurisdiction of  the Court of  
England and Wales to order financial provision on divorce cannot 
be ousted by the parties’ agreement.  However, our case law has 
developed rapidly over the last six years and as a result of  the UK 
Supreme Court case of  Radmacher v Granatino [2010] UKSC 42, the 
case law now says that the Court should give effect to a nuptial 
agreement that is freely entered into by each party with a full appreci-
ation of  its implications unless, in the circumstances prevailing, it 
would not be fair to hold the parties to their agreement.  

When deciding whether it is fair to hold the parties to a pre-
nuptial agreement at the time of  the divorce, the burden is now on 
the person seeking to set aside the agreement and a number of  
factors have been identified as relevant.  For example, the parties 
must enter into the agreement of  their own free will.  Duress or 
undue pressure could reduce the weight that is given to the agree-
ment and could even negate it completely.  The Court will look at 
the parties’ circumstances at the time the agreement was entered into 
(age, maturity and emotional state) in considering whether the parties 
understood the implications of  the agreement and whether they 
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intended it to be effective.  Whether the parties obtained independent 
legal advice and the level of  financial disclosure will also be relevant.  

Any children of  the marriage remain an overriding consideration 
and the terms of  the agreement (with particular attention on needs) 
should still result in a “fair” outcome.  The closer the effect of  an 
agreement to an outcome that the Court would find to be fair, with 
needs met, the more likely it is to be upheld in the future but the 
agreement does not need to mirror what the Court would award if  
there had been no agreement.  

The position in relation to a foreign agreement will depend on the 
circumstances of  the case but all of  the above considerations will be 
relevant and, in particular, the Court will look at the parties’ 
intentions at the time of  the agreement.  For example, was the 
foreign agreement a full agreement dealing with future claims in the 
event of  a divorce or a simple contract to choose the couple’s 
property regime which does not mention a future separation? 

For further details of  the English Court’s approach to foreign 
agreements see Chapter 1 of  this guide, International Marital 
Agreements – the Approach by the English Court on Divorce, by Charlotte 
Bradley. 

 
3.2 What are the procedural requirements for a marital 
agreement to be enforceable on divorce? 

There are no procedural requirements because the agreement is not 
automatically enforceable, but Law Commission and case law 
guidance confirms that certain safeguards should be in place to assist 
with the enforceability of  such an agreement: 
■ each party should have independent legal advice on the terms 

and effect of  the agreement; 
■ the agreement should be entered into 28 days before the 

wedding; and 
■ each party should give material disclosure of  their financial 

circumstances. 
As these guidelines are not yet in statute, an agreement can still be 

upheld without those safeguards. 
While there are currently no specific procedural requirements for 

an agreement to be enforceable, the agreement will be considered as 
part of  the overall financial case on divorce and its enforceability will 
depend on the facts of  the case (see question 3.1 above). 

 
3.3 Can marital agreements cover a spouse’s financial 
claims on divorce, e.g. for maintenance or compensation, or 
are they limited to the election of the matrimonial property 
regime? 

Yes, marital agreements routinely deal with a spouse’s financial 
claims, for both capital and maintenance.  As we do not have 
matrimonial property regimes in our jurisdiction, a pre or post agree-
ment would rarely elect a matrimonial property regime (only if  it was 
required for example to assist in enforceability in another 
jurisdiction). 

 
4    Cohabitation and the Unmarried Family 

4.1 Do cohabitants, which do not have children, have 
financial claims if the couple separate? What are the grounds 
to make a financial claim? 

Cohabitants, especially without children, have very limited financial 
claims in England and Wales.  Their financial claims are limited to 

claims in relation to an interest in property which they can make 
under the Trusts of  Land and Appointment of  Trustees Act 1996. 

 
4.2 What financial orders can a cohabitant obtain? 

Under the Trusts of  Land and Appointment of  Trustees Act, a 
cohabitee can apply for: 
■ a declaration in relation to the extent of  a person’s interest in 

property; and 
■ an order for sale in relation to the property. 

If  there is a child, the cohabitant can make claims for the benefit 
of  the child under Schedule 1 of  the Children Act 1989 (see section 
5 below). 

 
4.3 Is there a formal partnership status for cohabitants (for 
example, civil partnerships, PACS)? 

In England and Wales, we allow civil partnerships for homosexual 
couples but not for heterosexual couples.  There is pressure on the 
Government to change the law to allow civil partnerships for all 
couples and reform may well follow.  Civil partners are entitled to 
the same financial protection as married spouses in divorce.  

 
4.4 Are same-sex couples permitted to marry or enter other 
formal relationships in your jurisdiction?  

Yes.  The Marriage (Same Sex Couples) Act 2013 was passed on 17 
July 2013 and the first marriages of  same-sex couples took place on 
29 March 2014.  Same-sex couples can also enter into formal civil 
partnerships under the Civil Partnership Act 2004 which came into 
force on 5 December 2005 (the Civil Partnership Act is now in the 
process of  being extended to include opposite-sex couples following 
the Supreme Court’s 2018 decision that limiting the provision of  the 
Civil Partnership Act 2004 to same-sex couples was incompatible 
with the European Convention on Human Rights). 

 
5    Child Maintenance 

5.1 What financial claims are available to parents on behalf 
of children within or outside of marriage? 

Parents can make income/maintenance and capital claims on behalf  
of  children under s15 and Schedule 1 to the Children Act 1989 
(known as Schedule 1 claims).  Capital claims are limited to 
housing/settlement of  property claims (returned to the payer when 
the child reaches majority) and lump sum claims to cover capital 
expenditure for the child.  Claims for legal costs can also be made. 

 
5.2 How is child maintenance calculated and is it 
administered by the court or an agency? 

Child maintenance will be determined either by the Child 
Maintenance Service (CMS) or by the Court.  If  the CMS has 
jurisdiction to deal with an application for child maintenance, the 
Court will not interfere unless the parties agree to an order of  the 
Court.  The CMS will not have jurisdiction if  one parent is abroad 
and the Court will also have jurisdiction if  the payer earns in excess 
of  the maximum assessment.  

The rates of  child maintenance are determined under the 2012 
child maintenance scheme (nil rate, flat rate, reduced rate, basic rate 
and default rate) depending on gross income.  Child maintenance is 
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calculated on a percentage of  gross salary basis.  The calculations are 
complicated and depend on various scenarios but there is an online 
calculator at: http://www.cmoptions.org/en/calculator/. 

The maximum amount of  gross weekly income that can be taken 
into account when the CMS calculates maintenance is £3,000. 

If  the Court makes an award of  child maintenance under 
Schedule 1 it will consider the CMS calculation but can make a 
top-up award over and above the CMS rates with regard to a number 
of  factors far wider than the CMS formula.  It can take into account 
the carer’s own expenditure when making the child maintenance 
order.  As such, in high-net-worth cases where the parties are not 
married, child maintenance awards can be significant. 

 
5.3 For how long is a parent required to pay child 
maintenance or provide financial support for their children? 
For example, can a child seek maintenance during university? 

Normally, until the age of  18/end of  secondary education but the 
Court can specify a later date, usually when the child has completed 
a first degree at university.  

A child can apply for child maintenance for him/herself  in certain 
circumstances (e.g. for university education). 

 

5.4 Can capital or property orders be made to or for the 
benefit of a child? 

Yes; as set out above, the Court can order capital and housing for 
the benefit of  a child.  Property orders will only last for the child’s 
dependence and will then revert to the payer.  The Court does not 
consider children are entitled to capital themselves unless there are 
exceptional circumstances (e.g. severe disability requiring long-life 
care). 

 
5.5 Can a child or adult make a financial claim directly 
against their parents? 

Yes, in limited circumstances; i.e. for children over the age of  16 and 
in education. 

 

6    Children – Parental Responsibility and 
      Custody 

6.1 Explain what rights of custody both parents have in your 
jurisdiction whether (a) married, or (b) unmarried? 

The birth mother and a married father will always have parental 
responsibility for a child and retain it after divorce.  Parental 
responsibility means all the rights, duties, powers, responsibilities and 
authority which, by law, a parent has in relation to the child and 
his/her property.  This means that both parents need to agree on the 
important decisions in the child’s life (e.g. education) and one parent 
needs the other’s agreement to take them out of  the jurisdiction, 
even if  for a holiday.  

An unmarried father will have parental responsibility: 
■ if  he is registered on the birth certificate (after 1 December 

2003);  
■ if  he and the mother make a parental responsibility agreement; 
■ if  the Court orders that he should have parental responsibility; 

and 
■ following fertility treatment under the provisions of  the Human 

Fertilisation and Embryology Act 2008. 
 

6.2 At what age are children considered adults by the court? 

Children are considered adults by the Court at age 18. 
 

6.3 What is the duration of children orders (up to the age of 
16 or 18 or otherwise)? 

Normally, until a child reaches age 16 but in exceptional cases until 
the age of  18. 

 
6.4 What orders can the court make in relation to children? 
Does the court automatically make orders in relation to child 
arrangements in the event of divorce? 

The Court can make Child Arrangements Orders in relation to the 
following: 
■ where the child is to live (previously called residence) including 

shared residence; 
■ where and when the child will spend time with another parent 

(previously called contact); 
■ specific issues, e.g. religion, schooling, change of  name; and 
■ prohibited steps, for example prohibiting travel. 

The Court can also make parental responsibility orders and 
declarations of  parentage in relation to a child, as well as parental 
orders (in surrogacy cases) and adoption orders.  

The Court does not automatically make orders in relation to a 
child following divorce proceedings.  We have a “no order principle” 
whereby the Court will only make an order in relation to a 
child/children where necessary.  Both parents retain parental 
responsibility following a divorce. 

 
6.5 What factors does the court consider when making 
orders in relation to children? 

The child’s welfare is the Court’s paramount consideration.  A court 
has regard, in particular, to: 
■ the ascertainable wishes and feelings of  the child concerned 

(considered in the light of  his/her age and understanding); 
■ his/her physical, emotional and educational needs; 
■ the likely effect on him/her, of  any change in his/her circum-

stances; 
■ his/her age, sex, background and any characteristics of  his/hers 

which the Court considers relevant; 
■ any harm which he/she has suffered or is at risk of  suffering; 
■ how capable each of  his/her parents, and any other person in 

relation to whom the Court considers the question to be 
relevant, is of  meeting his/her needs; and 

■ the range of  powers available to the Court under the Children 
Act 1989 in the proceedings in question. 

 
6.6 Without court orders, what can parents do unilaterally? 
For example, can they take a child abroad? 

Without a court order, a parent cannot take a child abroad without 
the consent of  the other parent with parental responsibility.  Any 
significant decisions in relation to the child’s upbringing will need to 
be taken by both parents together, or in default of  agreement, by the 
Court. 

 
6.7 Is there a presumption of an equal division of time 
between separating or divorcing parents? 
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There is no presumption of  an equal division of  time, but there is a 
presumption that the child will spend time with both parents. 

 
6.8 Are unmarried parents treated in the same way as 
married parents when the court makes orders on separation 
or divorce? 

Yes, assuming the parents both have parental responsibility. 
 

6.9 Is a welfare report prepared by an independent 
professional or is the decision taken by the Judge alone? If 
so, does the child meet the Judge? 

A welfare report is prepared, if  ordered by the Court, by a court-
appointed social worker (usually from the Children and Family Court 
Advisory and Support Service (CAFCASS)).  The CAFCASS officer 
(or independent social worker) will meet the child and report to the 
Court.  Many parents agree to appoint (and pay for) an Independent 
Social Worker (ISW), instead of  CAFCASS, routinely to avoid delay 
and to choose an experienced professional their lawyers know. A 
child can meet a judge, but it is rare. 

 
6.10 Is there separate representation for children in your 
jurisdiction and, if so, who would represent them, e.g. a 
lawyer?  

Yes, it is available, but not in most cases.  Children’s views are 
routinely reported by CAFCASS or an ISW but in some complex 
cases they can become a party to proceedings and they are 
represented by a Guardian (who is likely to be from CAFCASS and 
who is independent, to make sure the decisions made about the 
children are in their best interests) and they will instruct a lawyer who 
works with them. 

 
6.11 Do any other adults have a say in relation to the 
arrangements for the children? E.g. step-parents or 
grandparents or siblings. What methods of dispute resolution 
are available to resolve disputes relating to children? 

Other such adults can have a say in the children’s arrangements and 
can make applications to the court if  they can show a significant 
connection to the child.  For example, grandparents can apply but 
(save in limited circumstances such as they have been living with the 
child), they are not automatically entitled and are required to make 
an application for permission to proceed with their application.  
Step-parents (if  they are married or in a civil partnership with the 
biological parent) can apply for a parental responsibility order or a 
Child Arrangements Order.  A judge will decide all applications 
based on what is in the best interests of  the child. 

 
7    Children – International Aspects 

7.1 Can the custodial parent move to another state/country 
without the other parent’s consent? 

No, the custodial parent cannot remove a child from the jurisdiction 
without either the prior written consent of  each person with parental 
responsibility or a court order granting permission (s13(1)(b) 
Children Act 1989). 

However, the custodial parent (i.e. the person named in a Child 
Arrangements Order as the person with whom the child lives) can 

remove the child from the jurisdiction for a period of  less than one 
month without the other parent’s consent (s13(2) Children Act 1989). 

 

7.2 Can the custodial parent move to another part of the 
state/country without the other parent’s consent?  

Please see the answer to question 7.1. 
 

7.3 If the court is making a decision on relocation of a child 
abroad, what factors are taken into account? 

Relocation applications (or “leave to remove” applications) are subject 
to the welfare principle (s1(1) Children Act 1989) which dictates that 
the child’s welfare is the Court’s paramount consideration.  

Until recently, the leading authority on relocation was the case of  
Payne [2001] EWCA Civ 166.  Under this precedent the Court 
considered the following: 
■ the welfare of  the child; 
■ whether the application was genuine; and  
■ the impact on the applicant of  a refusal.  

The Court in Re TC and JC (Children: Relocation) [2013] EWHC 
292 (Fam) took the opportunity to consolidate the guidance on the 
Court’s approach to relocation applications: 
■ the only principle to be applied when determining a relocation 

application is that the welfare of  the child is paramount and 
outweighs all other considerations; 

■ the guidance given in previous case law is valuable and helps the 
judge to identify which factors are likely to be most important; 

■ the guidance is not confined to an application from the primary 
carer and can be applied in all relocation cases should the judge 
deem it appropriate; and 

■ the following key questions should be asked: 
1. Is the application genuine and not motivated by a desire to 

exclude the “left behind” parent from the child’s life? 
2. Is the application realistically founded on practical 

proposals that are both well-researched and investigated? 
3. What would be the impact on the applicant of  a refusal of  

their realistic proposal? 
4. Is the “left behind” parent’s opposition motivated by 

genuine concern for the child’s welfare or is it driven by an 
ulterior motive? 

5. If  the application is granted, what is the extent of  the 
detriment to the “left behind” parent and their future 
relationship with the child? 

6. To what extent would that detriment be offset by the 
development of  the child’s relationship with their extended 
family or homeland upon relocation?   

Three recent Court of  Appeal cases, Re K [2011] EWCA Civ 79, 
F [2012] EWCA Civ 1364 and Re F [2015] EWCA Civ 882, have 
clarified the Court’s approach.  The focus must be on the child’s best 
interests having regard to court guidance (i.e. the guidance set by 
Payne) but such guidance and the factors set out are not 
presumptions but part of  the overall welfare analysis.  The second 
Re F [2012] held that there is a need for the Court to carry out (1) a 
holistic comparative balancing exercise of  the realistic options before 
the Court including the plans of  both parents, and (2) a propor-
tionality evaluation in respect of  the interference with the established 
family life the children had with the other parent (so taking into 
account that the effect of  an international relocation is such that the 
Article 8 rights of  a child are likely to be infringed).   

In England and Wales, particularly in cases where there is a shared 
residence arrangement, the Courts are therefore increasingly looking 
closely at the impact on the child of  the reduced time with the left-
behind parent.  As such, it is now more difficult than in previous 
years for applicants to be successful in relocation applications. 

Kingsley Napley LLP
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7.4 If the court is making a decision on a child moving to a 
different part of the state/country, what factors are taken into 
account?  

Please see the answer to question 7.3. 
 

7.5 In practice, how rare is it for the custodial parent to be 
allowed to relocate internationally/interstate? 

A study in 2012 by Dr. Rob George found that applications for inter-
national relocation had a success rate of  66.7% (where 95% of  the 
applications in the study were brought by mothers who, in the 
majority of  the cases, were fairly clearly the child’s primary carer).  

The research also demonstrated the following:  
■ the extent to which the child spends overnight time with both 

parents was important, with applications less likely to succeed 
where the child spends frequent overnight time with both 
parents; 

■ where the applicant was in a new long-term relationship, they 
had a higher chance of  succeeding; and 

■ the greater the proposed distance of  the relocation, the less likely 
it was that the application would succeed.  

However, as decisions on relocation are made on a case-by-case 
basis through analysis of  the welfare checklist, the guidance (see 
question 7.2) should not be applied rigidly and the likelihood of  
success depends on the individual facts of  each case. 

 

7.6 How does your jurisdiction deal with abduction cases? 
For example, is your jurisdiction a party to the Hague 
Convention? 

England and Wales is a party to the Hague Convention on the Civil 
Aspects of  International Child Abduction which is incorporated into 
domestic law by the Child Abduction and Custody Act 1985.  The 
same act gives the Court the jurisdiction to: 
■ order that a welfare report be prepared by CAFCASS or a local 

authority (s6); 
■ declare that a child’s removal from the UK was wrongful (s8);  
■ recognise and enforce the custody decisions of  other countries 

(Part II); and 
■ make wide-ranging interim orders against any person who the 

Court has reason to believe may have relevant information, to 
disclose this information in an attempt to find out the where-
abouts of  a child (s24A). 

The Hague Convention is used between England and Wales and 
non-EU countries who have signed up to the Convention.  

The Child Abduction Act 1984 created the criminal offence of  
child abduction where a person connected with a child removes or 
sends that child out of  the jurisdiction without the appropriate 
consent.  If  convicted, the offending party is liable for a fine and/or 
imprisonment for a term not exceeding six months (summary 
conviction) or imprisonment for a term not exceeding seven years 
(conviction on indictment). 

The UK is a member of  the EU and signatory to Brussels II and 
in cases of  child abduction between England and Wales and other 
European countries the provisions of  Brussels II are used (they are 
similar to the provisions of  the Hague Convention but with more 
limited defences). 

 
8    Overview 

8.1 In your view, what are the significant developments in 
family law in your jurisdiction in the last two years? 

An increasing number of  self-represented parties (following the 
withdrawal of  most legal aid) at a time when there have been 
significant financial cuts in the Courts.  This has had the effect of  
an increase of  people (who can afford it) choosing “private judging” 
and arbitration, and for those people who cannot afford legal advice, 
representing themselves at court.  

Following the UK Referendum in June 2016 to come out of  
Europe, there has been significant focus on the UK’s relationship 
with the rest of  Europe in terms of  family law in the future 
following Brexit (see chapter 3: Brexit and Family Law).  There is 
also a concern that, as a result of  the focus and resources utilised on 
Brexit, other family law reform will be postponed.  

As set out at question 4.4 above, the Civil Partnership Act 2004 is 
being extended to include opposite-sex couples but it has not yet 
been implemented. 

The “no fault” divorce is currently being implemented with “The 
Divorce, Dissolution and Separation Bill” being introduced in 
Parliament on 13 June 2019.  The Bill aims to introduce a minimum 
overall timeframe of  six months into the divorce process, to retain 
the irretrievable breakdown of  a marriage as the sole ground for 
divorce but replacing the requirement to provide evidence of  a 
“fact” around behaviour or separation with a statement of  irretriev-
able breakdown, to remove the possibility of  one spouse preventing 
a divorce and creating the option of  a joint application for divorce.  

 

8.2 What are some of the areas of family law which you think 
should be looked into in your jurisdiction? 

The law for cohabitants should also be reformed, as cohabitees have 
very few rights when they separate from their partner – many 
cohabitees believe incorrectly that they automatically obtain rights 
by living with someone for many years. 

Pre-nuptial agreements – there is nothing in our statute that means 
that pre-nuptial agreements are automatically enforceable and the 
Courts retain a significant discretion as to whether the terms will be 
enforced on divorce.  Like other areas of  finance on divorce, and, 
with an increasing number of  self-represented persons due to the 
withdrawal of  legal aid, there are increasing calls for a reform of  the 
approach to finances on divorce to make it simpler and less 
discretionary.
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