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Lawyers have very strict obligations to keep information they receive from their client 

and about their client’s case confidential. There are three main principles which apply: 

1. Lawyers’ duty of confidentiality to their clients. 

2. Legal professional privilege: 

a. Legal advice privilege. 

b. Litigation privilege.  

There is some overlap between these three principles, but it is best to consider them as 

three separate areas.  

 

Duty of Confidentiality 

Lawyers owe their clients several important duties and failure to comply with these is 

treated very seriously. One such duty is a duty to keep the affairs of a client confidential. 

Although a client can agree to you sharing information with another person, there are 

very few exceptions to this rule. This obligation will never come to an end and continues 

after a case has concluded and even after a client has died.  

‘Affairs of the client’ is a vague term and will apply to most, if not all, of the information 

which a lawyer learns as a result of their representation of the client. Examples include: 

1. The client’s name and contact details. 

2. Information the client has given you about their case. 

3. A decision the client has made about their case, for example whether they will be 

pleading guilty to a criminal offence with which they have been charged. 

4. The details of what a client is accused of or a claim being made against them (if 

not already publicly known, for example through press reporting). 

5. How much a client is paying for their legal fees. 
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There are many other things which will be included under this obligation and in most 

cases it will be obvious what is and what is not confidential.  

Linked to the duty of confidentiality is a duty of disclosure which all lawyers have to their 

client. Because you must always act in the best interests of your client, you are required 

to make them aware of all information which is relevant to their case. This covers 

information which is both helpful to their case and unhelpful. For example, if you speak 

to a witness and they tell you something which shows that your client’s case in which 

they are suing a company is stronger than you first thought, you must share this with 

your client. Similarly, if somebody sends you a document which suggests that your 

client is guilty of the criminal offence with which they are charged, they must be told 

about this.  

 

Legal Professional Privilege 

In addition to the duty of confidentiality, which covers almost everything a lawyer learns 

about their client and their case, lawyers are also bound by other duties of 

confidentiality relating to certain information they give to and receive from clients and 

other people who are not their client. This is because of a principle known as legal 

professional privilege (“LPP”).  

There are two types of LPP: 

1. Legal advice privilege. 

2. Litigation privilege. 
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Legal advice privilege 

As its name suggests, legal advice privilege applies to legal advice a lawyer gives their 

client. Under this principle, the advice is treated as confidential and cannot be shared 

with anybody other than the client, unless the client agrees. Neither the client nor their 

lawyer can be forced to provide it to a third party, for example to the police.  

Legal advice privilege also applies to the information a client gives their lawyer in order 

to receive legal advice. For example, if somebody is arrested and a lawyer goes to a 

police station to represent them in their police interview, what the client tells their lawyer 

about their involvement in the alleged offence is covered by legal advice privilege.  

Legal advice privilege mainly applies to communications and so can include face-to-

face discussions, telephone calls, e-mails, text messages, letters, voicemail messages 

and any other form of confidential communication.  

This type of LPP only covers communications between a client and their lawyer, and will 

not therefore apply to conversations between a lawyer and a third party, such as a 

witness. 
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Litigation privilege 

The main difference between this type of LPP and legal advice privilege is that this 

covers communications between a lawyer and a third party, such as a witness. It also 

covers communications between the client and a third party. As with legal advice 

privilege, these communications are confidential and cannot be shared with anybody 

else.  

There is an important requirement for litigation privilege, which is that the main purpose 

of the communication must be for use in connection with litigation which is either on-

going at the time or which the client/lawyer thinks is likely to take place. ‘Litigation’ 

means contested legal proceedings and will include things like a criminal prosecution, 

one party suing another party in a civil case, an ex-employee taking legal action against 

their ex-employer for unfair dismissal and many other types of proceedings. If one 

person is considering suing another person and their lawyer speaks to somebody who 

witnessed the relevant events, and the purpose of the lawyer speaking to that person is 

to obtain a witness statement which will be relied upon during the proceedings which 

will follow, this will be covered by litigation privilege. Similarly, if somebody is charged 

with a criminal offence and their lawyer speaks to the client’s friend, who says that the 

client could not possibly be guilty of the offence because he was somewhere else at the 

time of the alleged offence, the conversation will be protected by litigation privilege if the 

purpose of having the conversation with the friend was to obtain information which 

would help the client defend himself against the prosecution.  

As with legal advice privilege, litigation privilege applies to all types of communication.  

 

http://www.kingsleynapley.co.uk/the-legal-apprentice

