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Agenda - #KNEmpConf17 

• 0900: Welcome – Nicolas Rollason 

• Immigration Act 2016 and current trends in 2017 – Andrew Tingley and Stephen Hall 

• New criminal offences – Nicholas Dent 

• Managing dismissals and avoiding discrimination – Adam Lambert 

• Electronic ID verification – Tony Machin, TrustID 

• 1015–1045: Refreshments and networking 

• Case study – when things go wrong – Nicolas Rollason, Andrew Tingley, Stephen Hall, 

Adam Lambert, Charlotte Harris, Andrew Solomon and Nicholas Dent 

• Brexit – Adam Lambert and Kim Vowden 

• Developing your workforce’s global mobility – Juliet Carp 

• Q & A – chaired by Nicolas Rollason and Richard Fox 

• 1230-1300: “Law surgery” and refreshments 



Andrew Tingley, Immigration Partner 

Immigration Act 2016 
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“Whether it is working, renting a flat, having a bank 
account or driving a car, the new immigration bill will 
help us to take tougher action than ever before on those 

who flout the law.” 
 

“We are increasing the penalties for those who 
repeatedly employ illegal migrants as a source of cheap 

labour. And illegal workers themselves will be 
committing a new offence and their earnings will be 

seized.” 



 

 

“We will be making landlords and employers do a lot of 
the heavy lifting on the enforcement.  

That’s the direction of travel” 



Illegal working legislation 

Immigration, Asylum and Nationality Act 2006   

 

- Section 15: an employer may be liable for a civil penalty if they employ someone 

who does not have the right to carry out the work in question 

 

- Section 21: it is an offence to knowingly employ an adult subject to immigration 

control without formal work permission 

 

Employers have a duty to prevent illegal working in the UK by people who are subject to 

immigration control. Where employers are deemed to be non-compliant, they may face a financial 

penalty (civil penalty) and in some cases, prosecution. 

 

Employers may discharge this duty and obtain a statutory excuse (a defence) against liability for a 

civil penalty of up to a maximum of £20,000 per illegal worker by conducting right to work checks.  

 



Immigration Act 2016 

On 12 July 2016 a new range of measures came into force as part of the 

Immigration Act 2016   

 

- A broader definition of what constitutes a criminal offence for employing 

illegal workers (for employers) 

 

- Increased maximum penalties for employing illegal workers  

 

- The creation of a criminal offence for working illegally (for employees) 

 

- Additional powers for immigration officers to search and  

seize documents 

 



Illegal working civil penalties 

 

 



“Tesco fined £115,000 for employing foreign students who were   
  breaking the conditions of their visas, it emerged today” 
  Daily Telegraph 6 November 2012 

 



“Care owners sentenced over migrants working illegally 
BBC News 13 April 2016 
 

 

 

 

A couple who ran a nursing agency, whose closure after a raid led to the death of 

a client, have been sentenced for using migrants working illegally.  

 

Gloria Foster, 81, died when she was left for nine days without food, water or 

medication following the UK Border Agency raid on her care provider. 



 
 
 

“Immigration raid on Byron Hamburgers  
rounds up 35 workers” 

 
“It was a fake meeting – Byron Hamburgers staff on  

Immigration raid” 
 

“Hundreds of demonstrators shut down  
Byron Burger restaurant” 

 
 



 
Bugging Byron: activists release cockroaches and locusts at burger chain  
Two London restaurants targeted as part of backlash following company’s involvement in 
immigration sting against own workers 
Are you boycotting Byron or other high street chains? 
Guardian 31 July 2016 

 
 
 
 

https://www.theguardian.com/business/2016/aug/03/unpopular-brands-which-ones-are-you-boycotting
https://www.theguardian.com/business/2016/aug/03/unpopular-brands-which-ones-are-you-boycotting
https://www.theguardian.com/business/2016/aug/03/unpopular-brands-which-ones-are-you-boycotting


Right to work checklist 

• https://www.gov.uk/government/publications/right-to-work-

checklist 

• https://www.gov.uk/check-biometric-residence-permit 

• https://www.gov.uk/employee-immigration-employment-status 

• https://www.gov.uk/government/publications/preventing-illegal-

working-code-of-practice-for-employers 

• https://www.gov.uk/legal-right-work-uk 
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Statutory excuse – The 3-step check 
 

  
When checking the validity of the documents, you 

must ensure that this is done in the presence of the 

holder. This may be a physical presence in person 

or via a live video link.  

 

In all cases, you must be in the physical 

possession of the original document(s). You may 

not rely on the inspection of the document via a live 

video link or by checking a faxed or scanned copy of 

the document.  

 

The responsibility for checking the document is the 

employers. 

 

You may not delegate this responsibility to a 

third party. 

 

Check must be conducted prior to employment 



Importance of illegal working checks 

 

On 16 May 2014, a new Code of Practice was published on preventing illegal working 

- A record of the date on which a check was made must be retained 

- It is no longer necessary to copy the front page of the passport 

- Annual right to work checks have been abolished and replaced with document 

expiry checks 

- A partial right to work check is no longer a mitigating factor in the 

calculation of a civil penalty 

- There is an extension of the statutory excuse for a maximum of 28 days beyond 

the expiry date of permission to work when the employer is reasonably satisfied 

that an employee has submitted an application to the Home Office or has an 

appeal pending against a decision on an application 



The statutory excuse – What will UKVI request?  
 
• Is there a clear copy of the document(s) checked in an unalterable format? 

• The document(s) fall within List A or List B 

• The correct parts of the document have been copied 

• It is not reasonably apparent that the illegal worker who presented the 

document was an imposter 

• It is not reasonably apparent that the document presented is false 

• The document copy does not clearly show that the illegal worker has no 

permission to do the work in question 

• There is a record of the date when the check was made 

 



The statutory excuse – What will UKVI 
request? Contd. 

• The document copied and/or Positive Verification Notice has not time 

expired  

• Students – you have been shown details of their academic term 

covering the duration of their period of study for which they will be 

employed 

• You have copies of supporting evidence for any different names (e.g. 

marriage certificate, divorce decree, deed poll) 



Current developments  

• HMRC and UKVI data sharing  

• Orange ECS response 

• Employers receiving letters from Immigration Enforcement  

- Overstayers – end of 3C leave 

- Invalid applications 

• Increased compliance against employers with a Sponsor Licence 

• Brexit – potential end/restrictions on free movement 

 

 

 

 



Employer Checking Service– Potential 
Responses 



Data sharing letters 

 

 



Civil penalty – Potential liability letter 



How is the penalty calculated –  
First offence 



How is the penalty calculated – 
Subsequent breaches 



Sponsor Licence compliance – 
current trends in 2017  

 Stephen Hall, Immigration Associate 
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Sponsor Licence - high trust model 

The Home Office takes the view that as employers benefit directly from sponsorship, 

they must play their part in ensuring the system is not abused. It is about trust and 

responsibility. 

 

R (Raj and Knoll Limited) v Secretary of State for the Home Department 

• the role of the court is simply supervisory;  

• the Home Office is entitled to maintain a “fairly high index of suspicion” and a 

“light trigger” with enforcing compliance;  

• the courts will respect the experience and expertise of the Home Office to ensure 

robust immigration control.  

 



Sponsor Licence compliance - current trends
  

Overall tightening up of sponsor licence compliance and unannounced 

audits.  

• Late reporting – 10 working days 

• Reporting lines  

• Job roles  

• Recruitment and the resident labour market test 

• Record keeping – history of contact details 

• Home Office visits to client sites 



Compliance and best practice    

Prevention of Illegal working:   

 

• Implement robust on-boarding processes to carry out checks before employment 

• Be vigilant with your document checks 

• Ensure staff are appropriately trained. 

 

Sponsor Licence recommendations: 

 

- Review and test HR systems regularly 

- Review job descriptions – what are visa holders actually doing on a day to day basis? 

- Implement well defined reporting lines – create a hierarchy chart; 

- Include sponsored employees in the visa process  

- Prepare for a Home Office visit  - consider a full audit  

 

 



New criminal offences 

Nicholas Dent, Criminal Litigation Associate 
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A package of criminal offences 

• Offence of leasing premises – landlords and agents (Section 39) 

• Driving when unlawfully in the UK (Section 44) 

• Offence of Illegal Working (Section 34) 

• Offence of employing an illegal worker (Section 35) 

• Other miscellaneous offences 

 

 

 



Employing an illegal worker - background 

Section 35 of the Immigration Act 2016 amends the previous offence found in Section 

21 of the Immigration, Asylum & Nationality Act 2006. 

 

The old offence was engaged where a person employs another knowing that the 

employee is an adult subjected to immigration control and that: 

- He had not been granted leave to enter or remain in the UK, or 

- His leave to enter or remain in the UK is 

i) Invalid; 

ii) Has ceased to have effect; or 

iii) Is subject to a condition preventing him from accepting the employment 

 



Why amend? 

1) The numbers 

 
Year Offences Charged 

2009-2010 14 

2010-2011 21 

2011-2012 18 

2012-2013 15 

2013-2014 19 

Data Source: CPS Management Information System   



Why amend? 

2) Politics 

 

• Political pressure 

 

• Resources and policy – self policing 

 

 



The new offence of employing an illegal 
worker 

Following the implementation of the amendment, an offence is 

committed if a person: 

• (a) employs another person (“the employee”) who is 

disqualified from employment by reason of the employee’s 

immigration status, and  

• (b) has reasonable cause to believe that the employee is 

disqualified from employment by reason of the employee’s 

immigration status 

 



What does that mean? 

“A person” 

This could be a corporate body or an individual. 

 

“disqualified from employment by reason of the employee’s immigration status” 

a person is disqualified from employment by reason of the person’s immigration status if the 

person is an adult subject to immigration control and -  

• (a) the person has not been granted leave to enter or remain in the United Kingdom, or  

• (b) the person’s leave to enter or remain in the United Kingdom -  

- (i) is invalid,  

- (ii) has ceased to have effect (whether by reason of curtailment, revocation, 

cancellation, passage of time or otherwise), or  

- (iii) is subject to a condition preventing the person from accepting the 

employment.” 

 



The definition of “Employment” 

 

 

Section 25 of the Immigration, Asylum and Nationality Act 2006 

defines “Employment” as: 

 

“…employment under a contract of service or apprenticeship, 

whether express or implied and whether oral or written” 

 



What is different? 

“Reasonable Cause to Believe” 

• Under the old law, in order for a person to be convicted, the 

Prosecution had to prove beyond reasonable doubt that the 

employer knew that the employee was working illegally (actual 

knowledge) 

• Whereas under the new law, the prosecution has to prove 

beyond reasonable doubt that the employer had reasonable 

cause to believe that the employee is working illegally 



What does “reasonable cause to believe” 
mean? 

• The test is objective – it is what the reasonable person in the 

circumstances would have believed 

• Cannot turn a blind eye 

• A vanishing point? 

 



What is the significance? 

• The onus is placed more firmly on the employer to take steps 

to avoid committing the offence 

• The offence can be committed by an individual or a corporate 

body and the penalties include imprisonment and/or fines 

 



Adam Lambert, Employment Partner 

Managing dismissals and  
avoiding discrimination 
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Hiring 

Anti-immigration policy 

 

• Osborne Clarke Services  -v- Purohit (2009, EAT) 



Firing 

Illegality? 

 

• Kelly -v- The University of Southampton (2007, EAT) 

 

“Some other substantial reason” 

 

• Navak -v- Royal Mail Limited (2016, EAT) 

• Baker -v- Abellio London Limited (2016, ET) 

 

 

 

 



Electronic ID verification – TrustID 
Tony Machin, CEO 
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Confidence In Identity 



About TrustID – supporting Right to Work checks 
across many sectors 

Construction sector Public sector Recruitment sector Hospitality sector FM/security sector 



Client considerations 

• Risk 
• Mitigation 
• Validation level 

• Ease of use 
• Operational process 
• Cost 
• Support 



TrustID turns an identity document into a comprehensive 
report in  seconds 

Desktop 
& 

portable 

Mobile 

Cloud 
Solution  
via Browser 



Example PDF report from the desktop/laptop solution 



Example PDF report from the Cloud solution 



Example fakes  

Cloud 

Construction 
recruitment agency 
(Bristol) 

Mobile App 

Construction 
company 
(Cambridgeshire) 

Medical 
recruitment 
agency (W 
Midlands) 

Deskto
p 



Benefits of electronic identity document validation 

• Reduces risk to the business: 
• Increases likelihood of achieving statutory excuse for civil and 

criminal penalties 
• Protects the brand 
• Protects against internal fraud 

• Lower cost of compliance: 
• Electronic storage of results 
• Process is quicker than manual inspection and photocopy 
• Reduces training requirements 
• More efficient internal audit 

 
 



Demonstration 



Refreshments and break 



Andrew Tingley and Stephen Hall, Immigration 

Adam Lambert, Employment 

Charlotte Harris, Media & Reputation 

Nicholas Dent, Criminal Litigation 

Andrew Solomon, Corporate & Commercial 

Case study – managing a crisis 
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Case study 
 

The facts 

• Premium Prang Ltd is a private equity owned car insurance company with an established 
brand and a relatively loyal client base 

• Head of Finance, Brandon Dosh, receives a letter from UKVI suggesting they check the 
right to work of their employee, Paul Pope 

• Premium Prang is of the understanding that Paul has permission to work. He previously 
held a spouse visa and has made an extension application. He applied by post and his 
employer believes he still has the right to work while his application is pending 

 

Issues 

• How do you determine Paul’s right to work and how would you go about obtaining 
confirmation of such? 

• If Premium Prang determines that Paul doesn’t have the right to work in the UK, what 
should they do and which risks would they run? 

 

 

 

 

 



Case study 
 

The facts 

• Premium Prang receives an Illegal Working Civil Penalty Information request from 

UKVI, stating they may be liable for a civil penalty for employing Paul Pope illegally 

• They speak with Paul, who says he has an application pending with UKVI still, which 

means he can carry on working 

 

Issues 

• As Premium Prang, how would you respond to UKVI? 

• What position do you take with Paul as his employer? 

 

 

 

 



Case study 
 

The facts 

• Judith Charge, Director at Premium Prang, provides insufficient information to UKVI in 

response to the Information Request and they are issued with Civil Penalty Notice for 

£20,000 

• The press threatens to publish that Premium Prang has been issued with a Civil Penalty 

 

Issues 

• How would you deal with the threat of media publication? 

• Which duties do the company directors need to be aware of when providing the 

information to the UKVI? 

 

 

 

 

 



Case study 
 
The facts 

• In view of the civil penalty received, Premium Prang receives a visit from UKVI Enforcement and 

Immigration Officers who ask to meet with Duncan Peeps, Head of HR, and to view all HR files 

• Following the review, UKVI find that three employees have no permission to work. UKVI asks 

Premium Prang to co-operate with the individuals being arrested at work 

• Premium Prang loses its Sponsor Licence 

 

Issues 

• What considerations does Premium Prang need to make in respect of sharing the data stored on its 

employees? 

• To what extent should Premium Prang cooperate with UKVI? 

• Does the company have the right to terminate the individual without work permit? 

• What are the implications of the loss of Sponsor Licence? 

• What penalties or claims could Premium Prang now face? 

 

 

 

 

 



Practical tips & take-aways 

Immigration 

• Ensure that you have a policies and processes in place  

• Importance of training of staff - what circumstances give rise to 

“reasonable cause to believe” 

• Ensure Right to Work checks are completed prior to 

employment commencing 

• Consider document verification systems 

• Audit of HR files 

• Obtain legal advice where appropriate 



Practical tips & take-aways 

Employment 

• Priority must be to deal with immigration issues 

• Employment rights have to be secondary because of the 

criminal implications of the immigration issues 

• Investigations and evidence are important in deciding the fate 

of the employee 

 



Practical tips & take-aways 

Criminal litigation 

• Implementing a system of robust policies and checks with clear 
and accurate record keeping will help avoiding criminal liability in 
the first instance 

• Responding appropriately (and quickly) when something goes 
wrong 

• Think carefully about cooperating with the UKVI (and issues such 
as privilege) – the documents can be evidence in a criminal 
prosecution 

• Consider obtaining separate legal advice for individuals who may 
be investigated 



Practical tips & take-aways 

Reputation & media 

• Prevention is better then cure in a crisis. Have a media crisis 

strategy in place 

• Be aware that the media will seek to publicise disputes, 

breaches and fines. Be prepared to react to statements from 

agencies, or to provide your own if necessary 

• Ensure all communications in a crisis are centralised 

• Control leakage through social media policies, and good 

internal communications 

 



Practical tips & take-aways 
Corporate 

• Directors need to be aware of the scope of their powers. Do they have a right to 

make decisions unilaterally and deviate from the default position of the board’s 

collective decision-making powers? 

• Directors should ensure they maintain proper records, take professional advice 

in good time and hold regular board meetings 

• Directors who do not regularly attend board meetings may find it difficult to 

mount a successful defence against certain actions e.g. disqualification or 

personal liability for wrongful trading 

• A company may not indemnify a director in relation to his negligence,  

default, breach of duty or breach of trust, although may purchase D&O 

insurance to cover a director in respect of such risks 

 

 



 

Adam Lambert, Employment Partner 

Kim Vowden, Immigration Associate 

Brexit 
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Magical Mystery Tour 

• Scotland 

• Promises on workers’ rights 

• White Papers 

• General Election 

• The EU view 



Brexit - implications for EU citizens in the UK 

• What will happen to EU citizens living in the UK? 

• What will replace free movement? 

• Options for EU citizens living in the UK 

• How employers can help to protect their EU employees 

based in the UK 



Juliet Carp, Employment Partner 

Developing workforce mobility 
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Developing workforce mobility 

• Hiring and maintaining UK workforce 

• Permanent international relocation 

• Creative solutions 

• Skills to meet global mobility needs 

 



Questions 

Nicholas Dent – Associate, Criminal Litigation 

ndent@kingsleynapley.co.uk  

T +44 (0)20 3535 1507 

 
Adam Lambert – Partner, Employment 

alambert@kingsleynapley.co.uk 

T +44 (0)20 7566 5272 

Andrew Tingley – Partner, Immigration 

atingley@kingsleynapley.co.uk 

T +44 (0)20 7369 3803 

Kim Vowden - Associate, Immigration 

kvowden@kingsleynapley.co.uk 

T +44 (0)20 7566 5279 

Juliet Carp – Partner, Employment 

jcarp@kingsleynapley.co.uk 

T +44 (0)20 7566 5261 

Stephen Hall – Associate, Immigration 

shall@kingsleynapley.co.uk 

T +44 (0)20 7814 1271 

Charlotte Harris – Partner, Media & Reputation 

charris@kingsleynapley.co.uk 

T +44 (0)20 3535 1544 

Andrew Solomon – Senior Associate, Corporate 

asolomon@kingsleynapley.co.uk 

T +44 (0)20 7369 3794 

Nick Rollason – Head of Immigration 

nrollason@kingsleynapley.co.uk 

T +44 (0)20 7814 1276 

Richard Fox – Head of Employment 

rfox@kingsleynapley.co.uk 

T +44 (0)20 7814 1285 



Refreshments and ‘Law 
Surgery’ 
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