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Encouraging or
assisting suicide
Julie Matheson analyses the potential drawbacks of ‘principles-based
regulation’ in controversial areas of the law, in light of the recent
draft guidance published by the GMC for its Investigation Committee
and Case Examiners when considering allegations about a doctor’s
involvement in encouraging or assisting suicide.

In modern times in the
regulatory world, there has
been a shift away from “rulebased” regulation towards a
more flexible approach, often
described as “principles-based”
regulation. Principles-based
regulation has been described
as “where possible, moving away
from dictating through detailed
prescriptive rules and supervisory
actions…”01
A significant proportion of
regulators have employed
such “principles-based
regulation” for a number of
years; for example the General
Medical Council (GMC) expect
registered doctors to comply
with its “Good Medical Practice”
publication, which sets out
high-level principles to which
doctors must adhere. The
Health Professions Council
(HPC) expect compliance with
its “Standards of Performance,
Conduct and Ethics”, which
similarly prescribe general
standards expected of its
members when practising on a
day to day basis.
Regulators in the financial
and legal sector are also
demonstrating a move away
from prescriptive rules to
principles with which their
members must comply.
The FSA have utilised this
approach for a number of

years. The Institute and
Faculty of Actuaries published
the “Actuaries Code” in 2010
and the Solicitors Regulation
Authority (SRA) last year
published its Handbook, setting
out the standards expected of
solicitors, in overarching terms.
Whilst such an approach
can provide a useful means
of flexibility, there is also an
acceptance by regulators that
such general “principles” could
be deemed to be subject to
interpretation; for example,
acting in a patient’s best
interests could, arguably, be
interpreted differently by
different practitioners in a
given circumstance. To deal
with such situations, often
regulators must provide
additional guidance. We can
take the GMC’s “Good Medical
Practice” as an example. One
of the “principles” with which
a doctor must comply is that
“in providing care you must
take steps to alleviate pain and
distress whether or not a cure may
be possible.” This is arguably
subject to interpretation: how
far can a doctor go to seek to
secure that this principle is
fulfilled? To provide greater
guidance in this area, doctors
are referred to a supplementary
document, “Guidance on
treatment and care towards
the end of life”, which contains
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details of the GMC’s stance on
how a doctor should approach
a patient who may be at the
end of their life.
Although principles-based
regulation offers a desirable
flexibility, there are of course
areas where practical, moral
or ethical issues come to
the fore. When adjudicators
appointed under a profession’s
disciplinary scheme come to
deal with a complaint against
a professional, subjective or
moral views may mean that
there is a divergence of opinion
on how such a complaint
should be dealt with, and
differing interpretations of the
guidance in place. One person’s
‘misconduct’ may be another’s
facilitation of a patient’s
autonomy and right to choose.
The GMC has identified one
such area as being that of
assisted suicide, an area of law
which has attracted a high
degree of media publicity in
recent times. For example, at
the time of writing, a High
Court judge has ruled that
the case of Tony Nicklinson,
who has suffered from ‘locked
in syndrome’ since suffering
a stroke several years ago,
should proceed to a full
hearing, despite the Ministry
of Justice arguing that the case
be struck-out.

Mr Nicklinson launched a legal
action seeking court
declarations that a doctor
could intervene to end his
‘indignity’ and have a ‘common
law defence of necessity’
against any murder charge.
Such cases highlight the
breadth of public opinion
in this area: some believe in
the absolute sanctity of life
while others believe that an
individual should be able to
exercise their autonomy and
be allowed to die with dignity,
and that assisted suicide in
certain situations should be
de-criminalised. Individuals in
such a situation would naturally
turn to those closest to them, or
to their medical practitioners,
to assist them. One can see the
dichotomy: acting in a patient’s
“best interests” may, by some,
not mean keeping them alive
at all costs, but may mean the
facilitation of a peaceful and
dignified death.
In response to recent caselaw,
the GMC has drafted guidance
for its Case Examiners and
Investigating Committee
Adjudicators (currently subject
to consultation) as to how
to deal with cases where a
doctor has been accused of
assisting someone to die, and
a complaint has been made in
this respect to the GMC.02
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The GMC has recognised that
assisted suicide is a thorny
issue, and one which may
not be easily analysed and
digested through its Good
Medical Practice principles and
associated guidance. Although
the GMC acknowledges that,
to date, the number of cases
involving allegations relating
to doctors assisting in a death
investigated by the GMC is very
small,03 given the increasing
number of cases being heard
by the High Court in this area,
and the publicity surrounding
Swiss suicide clinics, this
number may increase. It
therefore seems appropriate
for guidance to be issued
to its Case Examiners and
Investigating Committees to
prevent any difficulties when
the GMC does come to consider
such a difficult issue, and to
standardise its Case Examiners’
and Investigating Committees’
approach to such cases.
No difficulties should arise
when the CPS has taken a
decision to prosecute a doctor
under the Suicide Act 1961 and
the doctor has been convicted;
in such a situation the GMC
has indicated that the case
should proceed straight to a
Fitness to Practise Panel for
a full hearing on the facts.
However, even in a situation
where the CPS has decided

that a prosecution against a
doctor under the Act is not
indicated (either where there
is insufficiency of evidence or
where the public interest test
is not met), the GMC must still
consider whether the doctor’s
actions may impair his or her
fitness to practise. In summary,
when considering any
allegation the Case Examiner
or Committee must decide
whether there is a realistic
prospect of establishing that
a doctor’s fitness to practise is
impaired to a degree justifying
action on their registration. In
making this decision they must
have in mind the GMC’s duty
to act in the public interest,
which comprises (a) protecting
patients; (b) maintaining public
confidence in the profession and
(c) upholding proper standards
of conduct and behaviour. Both
the test to be applied by the
GMC’s initial adjudicators and
the standard of proof applied by
the GMC differs to that applied
by the CPS.
Within the draft guidance,
the GMC has indicated that
allegations of encouraging or
assisting suicide will normally
give rise to a presumption of
impaired fitness to practise
where (a) the doctor’s
encouragement or assistance
depended upon the use of
privileges conferred by a

licence to practise medicine
(such as prescribing) or took
place in the context of a doctorpatient relationship (as distinct
from providing advice or
support for family members);
(b) the doctor knew, or should
reasonably have known, that
their actions would encourage
or assist suicide, or (c) the
doctor acted with intent to
encourage or assist suicide.
The distinction between a
doctor acting in a personal or
professional capacity is helpful;
it is important to consider that
a doctor may be swayed to
assist a relative but would not
contemplate acting in such
a way in a clinical capacity.
Such factors would have an
important bearing on whether
there is a realistic prospect of a
finding that a doctor’s fitness to
practise is impaired due to his/
her actions.
The GMC’s decision to consult
on this issue highlights a
particular area where a matter
is so emotive, subjective and
open to judicial scrutiny that
high level “principles” are
perhaps not helpful. They are
potentially subject to a level
of interpretation which may
mean that Case Examiners
and Investigating Committees
are at odds due to their own
personal beliefs on this difficult
issue; clarity is required as to

how they should approach
a case where the CPS has
not taken the decision to
prosecute. The GMC’s guidance
for dealing with complaints
about assisted suicide should,
if endorsed, offer helpful
standards to be applied, and
lead to consistency in the event
that future complaints about
doctors assisting suicide arise.
The GMC’s Consultation
document can be found on its
website and responses are sought
by 4 May 2012. The outcome
of the consultation shall be
interesting; it remains to be
seen whether other healthcare
regulators will follow suit.

JULIE MATHESON
Senior Associate, Regulatory &
Professional Discipline
FOOTNOTES

01 The FSA, “Principles-based regulation –
Focusing on the outcomes that matter”, April
2007
02 http://www.gmc-uk.org/Assisted_
suicide_consultation_version_3_pub_0001.
pdf_47681132.pdf
03 In the last ten years, there have been three
cases, one resulting from a conviction for
assisting suicide in British Columbia. None of
the cases arise from a conviction for assisting
suicide in the UK.
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When personal data
is lost, stolen or falls
into the wrong hands
Emily Carter considers the current statutory obligations
to inform the Information Commissioner’s Office and
individuals affected – and the likely development of these
obligations in light of the recent judicial review of the
Metropolitan Police’s decision not to notify victims of phone
hacking, as well as the announcement of the proposed new
European Directive on data protection.

“Financial company loses over 600
customers’ details”; “Action taken
after care provider lost unencrypted
memory stick”; “Gambling worker
guilty of selling 65,000 bingo
players’ details”; “Advocate’s legal
files lost after unencrypted laptop
theft”; “Council lost memory stick
containing 18,000 residents’ details”
These headlines from a selection of
press releases made by the Information
Commissioner’s Office (ICO) in the last
three months show the scale of the data
security problem. Public and private
organisations are provided with vast
quantities of personal data by individuals
trusting that the information will remain
safe and secure. At a time when the scale
of data being processed continues to
increase and the technology with respect
to storing, sending and transferring data
develops, the risks are correspondingly
high. It is therefore not surprising that
given the dangers of personal details
falling into the wrong hands, incidents
involving personal data being lost,
stolen or wrongly disclosed frequently
make headlines.
The recent revelation of phone hacking
by unscrupulous private detectives
further highlights the extent to which
our personal data may fall into the
wrong hands.
The approach taken by the Information
Commissioner’s Office
The ICO’s guidance confirms that in
serious cases of data security breach,
defined by reference to the potential harm
which may be caused and the number
of people affected, the ICO should be
notified. Otherwise, with the exception of
particular requirements introduced in May
2011 with respect to providers of “publicly
available electronic communications
networks,” there is currently no general
statutory obligation to report data
security breaches to the ICO.01 Rather,
the ICO makes it clear that voluntary
disclosure or self-reporting of breach
to the ICO would be taken into account
when considering regulatory action. Given
that the ICO is able to impose financial
sanctions of up to £500,000, this is a very
real incentive to disclose.
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Further, there is no general obligation to
inform the individuals affected, although
again the ICO has issued detailed
guidance. The ICO’s approach is strictly
pragmatic, steering organisations away
from wholesale notification:
“Informing people about a breach is not an
end in itself. Notification should have a clear
purpose, whether this is to enable individuals
who may have been affected to take steps to
protect themselves or allow the appropriate
regulatory bodies to perform their functions,
provide advice and deal with complaints.”02
The ICO states that there will be
circumstances when it would be in the
interests of those affected or the general
public interest to make the breach public.
The ICO itself is likely to publicise any
regulatory action, including the securing
of undertakings from an organisation
in breach.03
This issue has recently been considered in
the context of the phone hacking scandal.
On 7 February 2012, the Metropolitan
Police made a declaration effectively
admitting that their failure to warn
phone hacking victims in 2006 and 2007
constituted a breach of those individuals’
Article 8 rights and have therefore settled
the judicial review of this decision brought
by Chris Bryant MP, Lord Prescott and
Brian Paddick. In the permission hearing
heard by Justice Foskett on 12 May 2011,
the claimants argued that Article 8 of the
European Convention on Human Rights
can impose positive obligations on public
authorities requiring them to take action,
including warning victims of potential
harm caused to them by the activities
of others.04 The court drew an analogy
to a local police force coming into the
possession of information that suggested
that elderly residents in a particular
community were likely to be the target of
a team of confidence tricksters and that
the confidence tricksters were hacking
into the mobile phones of the relatives of
these elderly residents to find out when
the residents would be alone in their
homes. Justice Foskett considered that
Article 8 would raise a positive obligation
in both this example and the facts of the
case, and therefore granted permission to
proceed with the judicial review. Although
this matter will not now be determined by
the court in this case, the indication given
in the permission hearing was clear.

The new European Directive and the
introduction of compulsory notification
At the end of January this year, the
European Commission proposed the
reform of European data protection
legislation.
After extensive discussion concerning the
introduction of compulsory notification of
data protection breaches, especially given
the introduction of such provisions within
US law, the proposed directive includes
the following:
“A personal data breach may, if not addressed
in an adequate and timely manner, result
in harm, including reputational damage to
the individual concerned. Therefore, as soon
as the controller becomes aware that such
a breach has occurred, it should notify the
breach to the competent national authority.
The individuals whose personal data or
privacy could be adversely affected by the
breach should be notified without undue delay
in order to allow them to take the necessary
precautions. A breach should be considered
as adversely affecting the personal data or
privacy of an individual where it could result
in, for example, identity theft or fraud, physical
harm, significant humiliation or damage to
reputation in connection with the processing of
personal data.”05
The question remains whether a statutory
obligation to notify data security breaches
to both the ICO and victims would result
in more effective data protection. The
obvious benefit would be that the ICO
would be better equipped to gauge the
extent of the problem, enabling more
effective regulatory action. For both
private and public sector organisations,
the requirement to notify individuals,
given the inevitable commercial and
reputational consequences which
would follow, should certainly create
a strong incentive to strengthen data
protection measures.
However, there are also areas of concern
with respect to this proposal. Reflecting
Judge Foskett’s reasoning in the
permission hearing above, it is clear that
notification of victims will be influenced
by an assessment of harm or adverse
effect of the data breach. This notion
will accordingly need to be carefully
considered and a clear body of guidance
developed in order to assist those making
this decision.

The cost in notifying individuals may be
disproportionately burdensome in some
instances, especially where there are
thousands of potential victims and when
victims’ contact details are not available.
Those individuals and organisations with
poor data security practices may be less
able to deal with the fallout – and the ICO
is certainly not resourced to step into the
breach. Finally, as with any requirement
to notify the regulator of wrongdoing,
where the consequences of notification
are perceived as being disproportionately
onerous, including the impact on an
organisation’s reputation by making
breaches public, there is a risk that they
may choose not to notify in circumstances
where the breach would not otherwise
come to light.
As the debates commence in the
European Parliament, it is clear that this
issue will receive further attention in the
UK courts and media within the context of
the on-going examination of issues arising
from the phone hacking investigations.
Although it is unlikely there will be a
simple resolution to the issues identified,
it seems clear that the extension of
notification requirements is inevitable.

EMILY CARTER
Senior Associate, Public Law
FOOTNOTES

01 A
 mendments to the Privacy and Electronic Communications
(EC Directive) Regulations 2003 came into force requiring such
entities become aware of a risk to the security of the service,
they now must inform the subscriber of the risk of potential
breach of security, as well as the ICO.
02 “Guidance on data security breach management” (July 2011)
03 T
 he information concerning the ICO is drawn from:
“Data protection regulatory action policy” (March 2010) http://
www.ico.gov.uk/upload/documents/library/data_protection/
detailed_specialist_guides/data_protection_regulatory_action_
policy.pdf
“Notification of data security breaches to the Information
Commissioner’s Office” (July 2010)
http://www.ico.gov.uk/~/media/documents/library/Data_
Protection/Practical_application/BREACH_REPORTING.ashx
“Guidance on data security breach management” (July 2011)
Ibid.
04 R
 (on the application of Bryant, Paddick, Prescott and
Montague) v Metropolitan Police Commissioner [2011] EWHC
1314 (Admin)
05 h
 ttp://www.statewatch.org/news/2012/jan/eu-com-dir-dpleas-com-10-3-12.pdf
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Insider trading

Knowing where to draw the line
The Financial Services Authority (FSA) is alive and kicking. Since
bringing its first criminal prosecution for insider trading in 2008, it
has secured 11 convictions with 15 defendants awaiting trials in the
wings. This new muscularity has not been brought about by new
law, but in the FSA’s change in attitude since the censure of its role
in the 2008 crisis. Civil regulation is also experiencing a transition:
while fines spiral ever upwards, clarity on how to avoid them is
enjoying less of a boom.

items of information were relayed to
Greenlight, none of which in isolation
constituted inside information. However,
interpreted together, the FSA found that
they did. No party to the telephone
conference at the time suggested that
any inside information had been
disclosed. Mr Einhorn himself honestly
believed that no inside information had
been disclosed.

Although much of this aggression is
modelled on the US approach, it is
ironically American market participants
who have often been left most bemused
by the FSA’s attacks. When David Einhorn,
the American hedge fund Titan who
famously shorted Lehman brothers, sat
down to explain his £7m FSA fine to
clients of his $7bn hedge fund, he said,
“This is as much like insider trading as
football is like soccer”.

Were the matter before the Securities
and Exchange Commission, Einhorn’s
insistence that he not be told any
confidential information would have
served as a formidable defence. That is
because insider trading in the USA is built
on the principal of a breach of fiduciary
duty. How can someone be said to be in
breach of a duty when they flatly refused
to assume that duty in the first place?

And he was right. The finding centred
on Einhorn’s decision to sell shares in
Punch Taverns Plc, shortly before Punch
announced fundraising, thereby avoiding
losses of about £5.8 million.
Kingsley Napley l kingsleynapley.co.uk

The fine was levied on the following
basis. On 8 June 2009, Greenlight
(Einhorn’s fund) had been contacted by
Merrill Lynch, broker for Punch Taverns
Plc. Punch was intending to fundraise
so the broker wanted to “wall-cross”
Greenlight, as a major shareholder, to
discuss the matter. Greenlight responded
by unambiguously refusing to be wallcrossed. A telephone conference was
arranged for the next day on the strict
understanding that Greenlight had
refused to be wall-crossed, had not
signed a non-disclosure agreement and
therefore should have no confidential
information disclosed to it. During the
course of that telephone conference,

However, this requirement for a preestablished fiduciary duty does not exist
in the UK’s regulatory regime. That is why
Einhorn could be fined for trading when in
possession of price-sensitive, non-public
information, despite declaring that he did
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not want it and believing that he did not
have it.
The case is a salutary reminder of the
important gulf between the enforcement
regimes on either side of the Atlantic.
The top two positions for the highest civil
fines in FSA history are now occupied by
foreigners punished for ignorance: both
Rameshkumar Goenka ($6.5m) and Mr
Einhorn (£3.6m) believed they were acting
lawfully. Grey areas, real or perceived,
erode the integrity of both market
participants and regulators and therefore
require attention. The FSA might consider
issuing some guidance to guard against
significant shareholders being hamstrung
by a well-placed wall-crossing.
However, a perhaps more significant
development to come from the Einhorn
case is the FSA’s move to prosecute where
the alchemy of expert interpretation
turned multiple pieces of “outside”
information into “inside” information. It
has long been held as a staunch defence
to insider trading, at least in America,
where the wise eyes of an experienced
trader can work out what is going on the
other side of the wall by putting together
snippets of information which on their
own say little. Is the “mosaic” defence now
shattered? It would have been interesting
to have seen the point properly tested by
Mr Einhorn.
For the fine tuning of what is meant by
insider trading has proved confusing not
only to market participants but also to the
tribunal which judges them.
In late 2007, David Massey, a corporate
financial advisor, traded in the shares of
Eicom, an AIM-listed company (see FSA v
Massey [2011] UKUT 49 (TCC)). It was well
known in the market that Eicom was in
need of a cash injection of about £2.7m.
One of their investors went spectacularly
bankrupt and Eicom was forced to
scramble for a replacement.
Eicom made many approaches in a bid
to fill the hole in their funding, including
to Mr Massey. On 25 October 2007, Eicom
offered to sell to or through Mr Massey
three million shares at 3.5p. That offer
was good until 02 November. On 01
November, without yet having taken up
that offer to buy the Eicom shares, Mr
Massey agreed to sell 2.5 million of them
at 8p to Allianz. Having agreed that
naked short sale, Mr Massey went back
to Eicom and offered to buy 2.6 million
shares at 3.5p. Eicom accepted and the
sale went through.
In considering whether Mr Massey had
committed insider trading (market
abuse), the Tribunal had to answer a

series of problematic questions. The first
was whether the offer made by Eicom to
Mr Massey was information which was
“not generally available”.01 Mr Massey
had argued that the specific details were
irrelevant if the general thrust of the
information is well known to the market:
it was known to all that Eicom desperately
needed at least £800,000 and was actively
trying to sell shares discounted by more
than 45%. The Tribunal distinguished the
offer to Mr Massey as “in line with but
not the same as” the publicly available
information. This means that knowing
more of the same type of information which
is publicly available could make it “inside”.
The Tribunal also found that the precise
details of the offers made by Eicom to
the various companies to raise funds
were “not generally available”, although
the population of brokers and others
who would have been privy to them was
by no means tiny. It will therefore not
avail a defence to identify a number of
other individuals who know the same
information as the accused, particularly
if issues of confidentiality are bound into
that knowledge. But where does the point
come when so many individuals know
information that the line into the public
sphere is crossed?
Was the information “precise” under
s118C(5)(b)? The Tribunal found that it
was: while “it was uncertain whether the
issue of at least 2.5million discounted
shares at 3.5p when announced would
have an effect on the price [as in a
particular direction], an effect was
possible” (emphasis added). The Tribunal
candidly admitted that, “we have not
found the statutory wording easy to
understand” and noted, with demure
exasperation, the lack of guidance on the
point.
One pities the trader in the field grappling
with these issues when the Tribunal
itself was at sea after days of calm
contemplation. It seems that traders
must get used to attuning their minds
to the consideration of remote, although
reasonable, possibilities.
This knocks onto the issue of whether
the information was price sensitive
(s118C(2)(c) and (6)). Mr Massey was
criticised for relying on his own feeling
that the information was not likely to
have a significant effect on the price of
the shares, a view with which even the
Tribunal had “considerable sympathy”.
What else could Mr Massey do? The
Tribunal found not only that Mr Massey
“genuinely believed” that he was not
committing insider trading, but that he
was even “concerned about whether he

was entitled to do as he did” (emphasis
added). After all, Mr Massey had consulted
his compliance officer and been given
the all-clear by her. Where Mr Massey fell
short was in failing to consider the matter
“dispassionately and objectively”. That
criticism might amuse compliance officers
used to listening to traders’ justifications
of their actions. When decisions are taken
in a fast paced market by intelligent
players bearing huge responsibilities
for high stakes (including their own
livelihoods) the last place to locate the
passionless flow of objectivity is the
mouth of the trader. In particular, the
Tribunal criticised Mr Massey for being
“liable to persuade himself of a distorted
version of the facts when he feels that his
interests are at stake”. That is a trait Mr
Massey shares with the vast majority of
human kind.
Before Massey there was the case of
Morton and Parry,02 a yet more extreme
example of proceedings against traders
who have, at worst, equivocal culpability.
The FSA prosecuted Morton and Parry
despite accepting that the traders
genuinely believed that they had done
nothing wrong, there was no guidance to
tell them otherwise and a significant body
of their fellow professionals would have
deemed their actions acceptable.
If the FSA wants a sea change in the
way things are done, why not start with
issuing guidance rather than spiking
heads onto poles? The case is significant
in that it eviscerates the common sense
comfort gained from watching honest
and experienced players openly doing for
years and years the very thing with which
you are accused, and concluding that they
cannot all be wrong. Now, they can.
The dark days of 2008 still cast their
shadow. That the FSA has turned on its
powerful searchlights is to be welcomed.
Blinking market participants must quickly
adjust.

FOOTNOTES

01 Financial Services and Markets Act s118C(2)(a)
02 Final Notices, dated 06 October 2009

JONATHAN BARNARD
Jonathan Barnard is a barrister at Cloth Fair
Chambers. He specialises in Professional
Discipline, Criminal Fraud, Crime, Environmental
Crime and Health & Safety.
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Environmental
civil sanctions
in practice
Hamish Common considers the recent application of the civil
sanctions regime as applied to environmental offending and
asks what measures may be necessary to assure its success
in the longer term?
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09

The Regulator
Spring 2012

The civil sanctions scheme for
environmental offending under the
Regulatory Enforcement and Sanctions
Act 2008 (RESA) formally came into force
on the 06 April 2010, nearly two years ago.
RESA was passed as part of an ambitious
approach towards regulatory reform, of
which an increased scope of civil sanctions
in place of criminal prosecution of
regulatory style offences was an important
part. RESA established a framework
for a civil sanctions scheme, providing
statutory endorsement for a number of
specific remedies and penalties, along
with provisions for appeal. The scheme
is available to many potential regulators,
including national bodies and local
authorities. Any specific scheme is to be
implemented by statutory instrument.
The only scheme to have been established
so far is for environmental offences
as regulated predominantly by the
Environment Agency, but also Natural
England, under the Environmental Civil
Sanctions (England) Order 2010 (ECSO).
A significant exclusion from the ambit
of covered environmental offences are
the Environmental Permitting Regulations
2010 (EPR), dealing primarily with pollution
offences. This covers a sizeable proportion
of Environment Agency enforcement
work. Civil sanctions can come in the form
of fixed or variable monetary penalties,
compliance, restoration or stop notices, and
third party or enforcement undertakings.
There had been some debate about the
workability and European Convention of
Human Rights (Convention) compatibility
of various parts of the intended civil
sanctions scheme. Part of this debate
included a published exchange of letters in
2009 between James Maurici, a practising
barrister, and Professor Richard Macrory,
whose report “Regulatory Justice: Making
Sanctions Effective” in 2006 underpinned
the civil sanctions element of RESA. The
Order and associated guidance answered
some of these concerns, though interesting
legal arguments remain outstanding. In
particular, the nature of some civil sanction
penalties would almost certainly be
characterised as criminal in nature within
the specific meaning of the Convention
and Article 6, which provides for additional
protections for defendants as compared
with civil regimes.
One safeguard which was implemented
upon the recommendation of Professor
Macrory was the required publication
of guidance for regulators in the use
of civil sanctions, the enforcement of
relevant offences and the publishing of
enforcement outcomes. This is provided
for in RESA section 63 and ECSO articles
11 – 14. Consistent and proper guidance
would ensure a level playing-field for

regulated entities and reduce the prospect
of arbitrary enforcement decisions.
Such guidance was promulgated by
the Department for Environment, Food
and Rural Affairs and the Environment
Agency in the triple-layered form of an
Enforcement and Sanctions Statement,
an Enforcement and Sanctions Guidance,
and Offence Response Options.01 The first
and third of these provide moderately
short statements of basic principles or
offence responses respectively. However,
the Enforcement and Sanctions Guidance
is a considerably more detailed document
whose current version covers 40 pages
and includes a highly quantitative 12 page
method of calculating variable monetary
penalties if imposed.
In reality, at the present time, not one
fixed or variable penalty has been imposed
under the auspices of the Environment
Agency. There are two principal reasons
for this: first, the scheme does not cover
EPR offences which would be naturally
susceptible to monetary penalties;
second, the complexity of the guidance
acts to dissuade decision-makers from
imposing them, or even officers from
recommending them.
Provisions relating to Enforcement
Undertakings (EUs) have met with
greater success, with around 40 adopted
nationwide, mostly for packaging waste
offences. EUs allow entities to undertake
to ensure the offence does not recur and
to provide restoration for the harm or
“action that will secure equivalent benefit
or improvement to the environment”. This
latter provision in paragraph 2(1)(d) of
schedule 4 of ECSO has presently ensured
the payment of around £434,000 across
the country toward environmental and
restoration charities, with another £300,000
offered as part of on-going negotiations:
individual sums varying from a few
thousand pounds to tens of thousands.
EUs are backed up by the threat of criminal
prosecution or more punitive civil sanctions
if they are breached at a later stage.
During the consultation prior to the civil
sanctions scheme coming into effect, it was
decided that a national panel would review
potential sanctions to provide a consistent
response. It is not yet decided whether
this arrangement will be temporary or
permanent. For example, the national panel
has developed “consistency guidelines”
for EU offers requiring full payment of
investigation and enforcement costs.02 In
addition, in the case where a “proactive”
offer is made, that is to say an offer
following a self-reported offence, repayment
of financial benefit from the offending plus
an uplift of 10% is required. In “reactive”
offers, following an investigation by the
Environment Agency, the uplift is 30%.

Such payments must be to genuinely
independent third parties for environmental
improvements. This methodology was
developed in response to early cases,
and the national panel has indicated
that further points of principle may be
established. This guidance currently fits on
a single A4 page and amounts to 450 words.
By way of contrast the main
Enforcement and Sanctions Guidance
runs to 5,400 words. A variable monetary
penalty is imposed in three stages, with
two “components”, twelve multipliers
for aggravating or mitigating factors
and five categories of deductions from
costs. This “guidance”, though required
under RESA, goes beyond the commonly
accepted definition of guidance and
creates closely defined top-down rules
which in reality leave little room for
discretion and plenty of room for legal
challenge. Some of the formulae in the
variable monetary penalty methodology
can produce some unusual results for
hypothetical examples. It is understood
that Environment Agency staff have not
so far used fixed or variable monetary
penalties as they fear that they will be
challenged on any number of grounds,
thus leaving it to criminal prosecution or
other traditional methods instead.
In conclusion, the civil sanctions scheme
has significant potential to move many
regulatory type offences out of the criminal
courts and to rationalise an unnecessarily
complex area of law with many multiple
legal regimes of sanction and appeal
routes. The system, though passed under
the previous Government, has much
in its philosophy to commend it to the
current Coalition, particularly its duty
of consultation, consistency and move
away from the prosecution of commercial
enterprises, which is both expensive for
the public purse and adds costs to these
enterprises which are eventually passed
on to the consumer. However, the initial
omens are unpromising. Other government
departments are looking to the Environment
Agency’s scheme before making their own
decisions, and were it to assume that the
scheme is not apt to work, a potential
swathe of regulatory response will remain
in the criminal courts. It is to be hoped that
the scheme can be widened to EPR offences
and the “guidance” re-drafted so that this
potentially wide-ranging and useful scheme
has the chance to succeed.
FOOTNOTES

01 A
 ll three documents can be found via the following link:
http://www.environment-agency.gov.uk/business/
regulation/116844.aspx
02 http://publications.environment-agency.gov.uk/PDF/
GEHO0811BTVM-E-E.pdf

Julie Norris, Partner in Kingsley Napley’s Regulatory
and Professional Discipline team, co-wrote The Law
of Enforcements and Sanctions – A Practical Guide (2011,
OUP). It is described as “an authoritative compendium
of current law and practice”.
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VOLUNTARY REGULATION
IN HEALTHCARE

Personal comment
It is a privilege given to very few to
be asked to establish a brand new
organisation. The challenges and
achievements of the past four years have
been satisfying and frustrating in almost
equal measure but if asked to do this
again, I would without question.
What is complementary healthcare?
It is difficult to comment on the different
types of regulatory body per se without
giving some consideration to the specific
aspects associated with the regulation of
complementary healthcare. For example:
How do you define it?
In the absence of any agreed formal
definitions of terminology across the
sector, CNHC uses the following approach:
‘Complementary’ healthcare is that which
sits alongside what is variously known as
conventional medicine, allopathy, or the
NHS. ‘Alternative’ is something which is
used ‘instead of __’ and raises far more
difficult questions about the health
practitioner/client/disease paradigm.
However, the phrase CAM (Complementary
and Alternative Medicine) is frequently still
used by many as a convenient shorthand.

speaking
from
experience

Who uses it?
It is difficult to tell, as it is a poorly
described and very fluid sector, but
anecdotally it appears that numbers are
increasing significantly.
Who are the practitioners?
Again, it is very hard to tell. Standards
vary hugely, from those who have
completed degree level programmes
to weekend courses. Accurate statistics
are still hard to come by, despite our
best efforts.
Does everyone believe in it?
This is certainly not the case. Much of our
work is given to dealing with the so-called
detractors who think all complementary
healthcare is ‘quackery’.

Maggy Wallace describes the
setting up of the Complementary
and Natural Healthcare Council
(CNHC) as a voluntary regulatory
body for complementary
healthcare. She looks at the
background and processes
associated with the establishment
of such a body and offers a brief
comparison of voluntary and
statutory regulation.

Kingsley Napley l kingsleynapley.co.uk

Background to complementary
healthcare regulation
‘The House of Lords’ Select Committee
on Science and Technology Report
on Complementary and Alternative
Medicine 2000’01
In November 2000, following a 15 month
enquiry, the House of Lords’ Select
Committee on Science and Technology
produced a report on complementary
and alternative medicine.
The Committee’s main recommendation
in relation to regulation was “that the
public interest will best be served by
improved regulatory structures of many
CAM professions”.02 This was the main
driver for the following activity over
the next ten years. The current position
remains variable and, interestingly, does
not match the recommendations of the
House of Lords’ Select Committee Report
in many ways.
The Prince’s Foundation for Integrated
Health
Following the House of Lords’ Select
Committee report, the Prince’s Foundation
for Integrated Health (PFIH) worked
with 15 disciplines (mainly from Group
2 of the Report)03 to start the process
of standard setting. A final report was
produced in 2008 which provided the
impetus for the establishment of the
independent voluntary regulatory body
for complementary healthcare which
became known as the CNHC.04
Establishment of CNHC
Meeting for the first time in January
2008, the CNHC Board had a busy year.
The organisation was designed very
much on the lines of a statutory regulator
for two main reasons. Firstly, it was
important to achieve maximum credibility
within the healthcare sector and more
widely. Secondly, it was also the model
with which we were familiar and we were
therefore able to adopt the best elements
whilst avoiding some of the problems
of the existing bodies.
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During 2008 we:
1 Agreed on:
l CNHC’s values, mission and objectives;
l	Professional standards such as entry
requirements to the register;
l	key policies and associated
documentation, such as the Code of
Conduct, Performance and Ethics05
and complaints (fitness to practise)
processes06 ;
2	Established CNHC as a company
limited by guarantee
3 Appointed:
l A small staff;
l	Professional support, for example
Kingsley Napley;
l Committee members;
4	Established a web site and a webbased register capable of managing
the registration, maintenance and,
if necessary, removal, of several
thousand registrants;
5	Undertook numerous speaking
engagements and meetings to spread
the word and get people signed up
to the new concept of a voluntary
regulator for the complementary
healthcare sector.

FIGURE A

Where are we now?
Four years on and we are well established:
over 5,300 on the register across 13
different disciplines; clear and definitive
standards in place for entry on to the
register; explicit CPD standards for
maintenance of registration; a complaints
process which provides a route for
removal. We can evidence our standards
and can confirm that entry on the
CNHC register means that the individual
registrant meets those standards.

No legal requirement to register
means public protection is at best
patchy, at worst non existent

Within the wider arena CNHC has
achieved significant success in terms of
CNHC registration being a requisite for
employment, particularly in palliative
care, including the major London NHS
Trusts. Several private healthcare insurers
now also reimburse costs from care given
by CNHC registrants.

STATUTORY
ADVANTAGES
Underpinned by legislation
thereforelegal imperative
to fulfil requirements
Protection of title for public
and practitioner
Ability to remove from practice
DISADVANTAGES
Slow, cumbersome
Expensive
Legislative change is prolonged
and doesn’t always deliver
the desired result
VOLUNTARY
ADVANTAGES
More flexible, responsive
Easier, quicker to make
policy changes
Cheaper
DISADVANTAGES
No protection of title for public
or practitioner

Improvement of standards without
a legal imperative means proposals
can be ignored
Why should practitioners register
if they don’t have to?

MAGGY WALLACE MA BA DipN
DipEd FHEA
Chair of CNHC
Maggy Wallace has had wide and
varied experience in clinical practice,
education and governance in the
health service, in the statutory and
voluntary regulation of professionals
in the UK and internationally as a
World Health Organisation expert
on regulation.

Statutory v Voluntary regulation
Having worked for both statutory and
voluntary regulators, I would identify the
key differences as shown in Figure A.
The way forward
In a short article like this, it has only
been possible to scratch the surface of
the issues. Given that there is a clear
political imperative for no more statutory
regulation unless there is a significant
public safety issue,07 I believe we will
see more voluntary approaches being
tried. They do have many advantages.
However, the key issue is which system
offers the best public protection? To have
maximum effect, voluntary regulation
needs clear and explicit employer and
public support. Hopefully the proposed
initiatives arising from the draft Health
Bill (2011), regarding the expansion of role
for the Council for Healthcare Regulatory
Excellence (CHRE) into the Professional
Standards Authority for Health and Social
Care (PSA), will have the desired effect as
its work on assured voluntary registers
progresses. CNHC anticipate being one of
the first assured registers.

FOOTNOTES

01 H
 ouse of Lords’ Select Committee on Science and Technology,
“Complementary and Alternative medicine”, HMSO, London
(2000) http://www.parliament.the-stationery-office.co.uk/pa/
ld199900/ldselect/ldsctech/123/12301.htm
02 http://www.publications.parliament.uk/pa/ld200102/ldinfo/
ldscpn02.htm
03 The House of Lords’ Select Committee on Science and
Technology organised therapies into three groups within
their report. The second group consisted of those therapies
that often “complement conventional medicine and do not
purport to embrace diagnostic skills.” The group consists of
aromatherapy; the Alexander Technique; body work therapies,
including massage; counselling, stress therapy; hypnotherapy;
reflexology and probably shiatsu, meditation and healing.
04 PFIH “A Federal Approach to Professionally-Led Voluntary
Regulation for Complementary Healthcare: A Plan for Action”,
London PFIH (2008)
05 CNHC “Code of Conduct, Performance and Ethics for
Registrants”, London CNHC (2008)
06 CNHC “Complaints Procedure”, London CNHC (2008); CNHC
“Complaints Handling Process”, London CNHC (2008)
07 Enabling Excellence 2011
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Kingsley Napley is an internationally recognised law firm based
in central London. Our wide range of expertise means that we
can provide support for our clients in all areas of their business
and private life. Many of our lawyers are leaders in their field and
our practice areas are highly ranked by the legal directories.
We are known for combining creative solutions with pragmatism
and a friendly, sensitive approach. The relationship between
lawyer and client is key. We work hard to match clients with
lawyers who have the right mix of skills, experience and
approach in order to achieve the best possible outcome.

