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During this seminar, we will: 

• discuss the latest news on the gender pay gap report, 
focusing on the gender pay gap reporting requirements, 
your obligations as an employer, and considering how best 
to deal with (and ultimately avoid) equal pay issues in the 
workplace;   

• explore pregnancy and maternity related issues, noting 
the common pitfalls employers can sometimes make and 
changes on the horizon;  

• consider how best to deal with employees suffering from 
mental health issues in the workplace.  
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Gender Pay Gap Report 
  



Introduction 

 

 July 2015 - David Cameron’s pledge to end the gender pay gap in a 

generation.   

 Gender pay gap reporting for employers with 250 employees. Equality 

Act 2010 (Gender Pay Gap Information) Regulations 2017 – in force 6 

April. Capture data as at 5 April 2017. Report by 4 April 2018.  

 18% gender pay gap (2016); 9.4% (full-time employees). 

 Median v mean statistics. Mean full-time gender pay gap 14%. 

Complex & varied reasons. Variations by sector, age group, etc.  

 



In Scope Employers & Employees 

 Which employers and employees are in scope? 

 250 “employees” on the snapshot date.   

 Approx. 8,000 larger employers in private & not for profit sector (11 

million workers) and similar scheme in public sector.   

 Corporate group structures – one report per employer with 250 

employees.  

 “Employee” – apprentices & anyone with a contract personally to 

do work. Consider your wider workforce (casuals, zero hours, 

bank staff & even contractors, but not agency staff).  

 



Tricky Areas 
 
 partners and LLP members. Do they count towards the 250 employee 

threshold? 

 Exempt from inclusion within gender pay gap calculations & reports. 

 Foreign assignments – international workers on assignment with host here 

(outside scope?) – employees on international assignment / regularly working 

abroad (in scope if meet Lawson v Serco / Ravat / Hottak criteria i.e. 

sufficiently strong connection with GB and GB employment law in all the 

circumstances for parliament’s intention to be they should be in scope).     

 



Data To Be Reported 
 

 Six sets of statistics to be calculated & reported 

 Two re average hourly pay 

 Two re average bonuses 

 Final two re the proportions of men and women who 

receive bonus and sit in each “pay quartile”.  

 



Average Hourly Pay Rates 

 Average (mean and median) gross hourly rates of pay 

 The difference as a percentage between male and female employees 

in both cases. 

 Only “full pay relevant employees” are included (exclude anyone who 

during the relevant pay period is not paid as usual as a result of being 

on sick leave, family friendly leave, or unpaid leave).  

 For example, average gross hourly rate of pay for men is £20, but for 

women it’s £16 = hourly rate gender pay gap of 20%  

 



Average Bonuses 
 
 Average (mean and median) bonuses paid (not awarded) in the year to 5 April 

 Not the average bonuses themselves that are reportable. 

 Report the difference as a percentage between bonus sums paid to men and 

women.  

 Average male bonus = £6,000; average female = £3,400? Equals gender bonus gap 

of 43%. (Current 57% gender bonus gap across the UK economy). 

 Calculations of annual average bonuses must include all employees (as opposed to 

only “full pay relevant employees”) i.e. you cannot exclude those on leave.  

 The proportions of male and female employees paid bonuses during year to 5 April 

(e.g. 65% of male and 45% of female employees received bonus pay). Again, 

employees on leave must be included, even if result was they received lower bonus.   

 



Pay Quartiles 
 

 The proportion of male and female employees in each of 

four hourly rate of pay quartile bands. 

 Lower, lower middle, upper middle and upper bands.  

 (e.g. 65% of the top 25% highest paid employees (the 

upper band) are men).  

 Will shine a light on the extent of vertical segregation. 

 



Narrative    
 
 Optional (but strongly encouraged) – any accompanying narrative, 

providing explanation and context. 

 Could include separate figures (e.g. for full and part time employees) 

or adjusted figures (e.g. bonus figures including only “relevant full 

pay employees”) 

 And action plan including goals. 

 Explanations will focus on non-discriminatory reasons, not directly 

related to gender.   

 Take advice, to manage any equal pay and discrimination risks, 

including the risk of falling foul of the general prohibition on positive 

discrimination.   

 



What Counts As Pay? 
  “ordinary pay” & “bonus pay”.  

 Gross pay, before deductions.  

 Ordinary pay includes basic pay, allowances, pay for leave and shift 

premium pay, but excludes overtime, redundancy or termination pay, 

expenses, pay in lieu of leave and benefits in kind (even if funded via salary 

sacrifice, which is treated as a variation of pay, not a deduction from it).   

 Bonus pay is any remuneration other than ordinary pay, overtime, 

redundancy or termination pay which relates to profit share, productivity, 

performance, incentive or commission (whether in cash, shares, options etc 

– bonus is treated as paid when the award vests or the options are 

exercised, and an income tax liability arises).   

 



Calculating Working Hours 
 
 Divide employees pay by working hours to produce an hourly rate 

of pay.  

 For employees whose working hours don’t vary from week to week, 

their working hours are deemed to be as stated in their contract.  

 For employees with no normal working hours or variable working 

hours, the regulations prescribe an averaging mechanism (usually 

by reference to 12 weeks prior to the snapshot date).  

 Many employers likely to use basic contractual hours despite 

potential in the case of more senior staff working long hours to 

distort the figures.  

 



Calculating Hourly Pay Rate 
 

 To calculate the hourly pay rate, take into account ordinary pay and bonus 

pay in the relevant pay period (April for monthly paid employees). 

 For bonuses in respect of a longer bonus period (for example 2016 

bonuses that are paid or vest in April 2017) you pro-rate the bonus so that 

only a proportionate amount is included in the calculation of hourly pay. 

 The relevant figure then needs to be converted into a week’s pay: for 

monthly paid employees, you multiply by seven and divide by 30.44. You 

then divide the total by the relevant weekly working hours figure to get the 

hourly pay rate.   

 



Publication  
 

 1st reports due by 4 April 2018 at the latest. 

 Signed off by a director (or equivalent) and uploaded to 

the employer’s website (external, not intranet) 

 Also to a public website sponsored by the Government 

(details TBC).  

 



Enforcement 
  Notable absence of criminal or civil penalties for non-compliance.  Penalties may 

follow in time? 

 Government talking about “naming and shaming”, and producing league tables of best 

& worst employers by sector. Very real reputational risks, not only re compliance, but 

also gender pay gap data.   

 Employees, prospective recruits, customers, clients and others such as the media, 

campaigning organisations and unions expected to take a keen interest in the picture 

that emerges in a year’s time.  NB “war for talent”. 

 Questionable employment practices increasingly threaten reputation & the bottom line 

(e.g. Uber and Sports Direct).   

 EHRC enforcement action to compel compliance? 

 Very strong evidence of the positive business & economic case for diversity;  

eradicating the gender pay gap could boost productivity and profitability (equalising 

productivity across the gender divide could add £600 billion to the UK’s economy).   

 



Case Study – Virgin Money 
 

 Recently voluntary early disclosure of gender pay gap figures.  

 mean gender pay gap in April 2016 was 36%. (median was 39%).  

 Lack of female employees in senior leadership (female employees make up 21% 

of SMT, but 46% of total workforce) & under representation of men in junior roles.  

 CEO and people director: indicated confidence that men and women were being 

paid fairly and equally across the business for same / similar roles.   

 Broad range of initiatives to reduce gender pay gap, including a commitment to 

allow working from home one day per week wherever possible.      

 



Next Steps (1) 
 

 Start preparing now – be ready in good time to publish the necessary statistics and explain 

your gender pay gap.   

 The challenge goes well beyond gathering and collating the necessary data, and carrying out 

the necessary calculations. 

 From a reputational and legal point of view, employers need to allow time and allocate 

resources to analysis of the underlying gender pay gap issues in their business and the 

development of plans to tackle them. 

 Consider legal advice on the underlying issues and your action plan in order to be able to rely 

on legal advice privilege.  

 Consider publishing additional metrics, e.g. by reference to grade or job types (although even 

fairly small gender pay gaps at this level could indicate equal pay claim risks).    

 



Next Steps (2) 
  Advance briefing of workforce and key stakeholders.   

 Hampton-Alexander review (November 2016) – actions to address the lack of female 

representation at senior management level, focussed on the entire pipeline of female 

talent.   

 Job specs and adverts – include reference to the availability of flexible working.  

 More broadly develop a culture of flexibility and agile working.  

 Women’s and working parents networks, mentors and sponsors (including male 

sponsors).   

 Policies and procedures on promotion, bonuses and pay rises – including controls on 

managerial discretion, and negotiated new hire pay deals with a negative impact on 

gender pay balance.  



Next Steps (3) 
 

 Unconscious discrimination and gender bias training.   

 Return to work bonuses after maternity leave and other measures 

to retain women after maternity leave.   

 Women and equalities select committee recommendations (e.g. 

greater support for shared parenting and childcare 

responsibilities).  

 And don’t forget – the ethnic pay gap (Parker review focussed on 

ethnic diversity in business).   

 



Pregnancy and Maternity 
 The current climate and problem areas 

Francesca Lopez 
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The current climate (1) 

Women and Equalities Commission 

• Significant increase in pregnancy/maternity discrimination in the last decade. 

• Of the women surveyed: 

• 77%: at least one potentially discriminatory or negative experience. 

• 61%: at least two or more such experiences. 

• Overall, 50% reported a negative impact on their career. 

• 11% reported being dismissed, made redundant when others in their 

workplace were not, or treated so badly they felt they had to leave their job. 

• Government approach “lacks urgency and bite”. 

 



The current climate (2) 

Government Response 

• Will “keep the situation under review” - focus on raising awareness and 

promoting guidance. 

• Rejected calls to increase the limitation period for pregnancy/maternity 

discrimination claims. 

• Rejected idea that pregnancy/maternity cases should have more 

favourable fee treatment, but watch this space… 

• Made a commitment to review the position in relation to redundancy. 

• Will seek to improve access to information for individuals and 

employers. 



Redundancies 



If a redundancy situation arises 

A woman who on maternity leave is entitled to be offered suitable 

alternative employment if it is not reasonably practicable for her 

employer to continue to employ her under her existing contract.  

 

• Suitable alternative employment: can be with the current employer, 

its successor, or any associated employer. 

 

• The work to be done is suitable and appropriate in the circumstances. 

 

• The capacity and location within which the employee is to be employed, 

and her new terms and conditions of employment, are not 

substantially less favourable than those she enjoyed previously. 

 



What if the employee refuses alternative 
employment? 

 

Her subsequent dismissal for redundancy may be fair 

(depending upon the facts). 

 

If she unreasonably refuses an offer, she will lose her right 

to statutory redundancy pay. 

 

 



How far does the “special treatment” 
extend? 

• No blanket special treatment. 
 

• Should only be treated more favourably than others to 

the extent that doing so is reasonably necessary to 

remove the disadvantage(s) caused by pregnancy or 

maternity leave. 

 

• Principle of proportionality must be observed. 

 

• Eversheds Legal Services Ltd v De Belin.  

 

 



Holidays 



Dealing with annual leave 

• A woman’s contractual terms (other than those relating to 

remuneration) continue during any period of ordinary 

and/or additional maternity leave. 

 

• Women on maternity leave: 

 
• continue to accrue statutory paid annual leave under the Working Time 

Regulations SI 1998/1833 (currently 5.6 weeks); plus 

 

• any contractual entitlement they have in excess. 



When to take annual leave? (1) 

Annual and maternity leave cannot run concurrently: 

purpose of the two types of leave is different. 

 

If an employee takes holiday before maternity leave? 

 

• Only entitled to holiday accrued up to that point in the 

holiday year. 

 

• If employee resigns or is dismissed: may result in her 

having been given too much paid holiday. 

 

 



When to take annual leave? (2) 

What about after maternity leave? 

 

• In “incapacity” situations, case law suggests that holiday entitlement ought to be 

rolled over for a period of 15-18 months from the end of the holiday year in which 

the entitlement accrued. 

 

• In practice: if an employee takes her full maternity entitlement, this means she 

may need to take her accrued holiday soon after returning from maternity leave. 

 

• In the event of an employee’s departure, you can pro rate any payment in lieu of 

accrued but untaken holiday as necessary. 

 

• Can you compel an employee to take holiday before she returns from maternity 

leave? 

 

 



Sickness absence 



Sickness before or during maternity leave 

Before maternity leave: 

 

• Maternity leave can be triggered early by an employer if a pregnant 

employee is ill with a pregnancy-related illness in the 4 weeks before 

the expected week of childbirth. 

 

Once an employee is on maternity leave: 

 

• Sickness absence is not regarded as a separate type of leave within 

maternity leave. 



Sickness after maternity leave 

• Employees should follow your sickness absence policies and 

procedures (if you have them in place). 

 

• Brown v Rentokil Ltd [1998] IRLR 445 and Lyons v DWP Jobcentre 

Plus UKEAT/0348/13 

 

• “Protected period” has expired, so woman should be treated the same 

as all other employees. 

 

• However, be careful: in some cases you will need to disregard certain 

sickness absence. 
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Dealing with Employees Suffering from 
Mental Health Issues in the Workplace 



Mental Health in the UK 

• 17% of people over the age of 16 have a common mental health problem.   

• 43.4% of adults think they have had a diagnosable mental health condition 
at some point in their life.  

• 19.5% of men and 33.7% of women have had a diagnosis confirmed by 
professionals.  

• 36.2% of people who self-identified as having a mental health problem 
have never been diagnosed by a professional. 

• 19.7% of people over the age of 16 showed symptoms of anxiety and 
depression. 

 

Source:  “Fundamental Facts about Mental Health 2016” Mental Health 
Foundation     

 

 



Health and Safety Duties 

• An employer has a duty to take reasonable care of the 

health and safety of employees.  

• There is a duty in tort, as an implied term of the 

employment contract and under statute (the Health and 

Safety at Work, etc. Act 1974). 

• This applies to mental health as much as to physical health. 

• The employer is required to take reasonable precautions to 

protect the health of employees (but is not obliged to do 

everything within its power to prevent injury):  Walker v 

Northumberland County Council. 

 

 



Disability Discrimination 

• A disability includes a mental or physical condition. 

• There is no longer any requirement for a mental condition 

to be “clinically well recognised”. 

• Applies in employment and in recruitment and to workers 

as well as employees.  

 



Disability Discrimination: Types of 
Discrimination 

• Direct discrimination. 

• Discrimination arising from disability: “treatment because 

of something arising in consequence of disability”. 

• Indirect discrimination. 

• Failure to make reasonable adjustments.  

• Harassment.  

• Victimisation. 

• Pre-employment health questions.  

 

 



Discrimination Arising from Disability 

• A treats B unfavourably because of something arising in 

consequence of B’s disability.  

• A cannot show that the treatment is a proportionate 

means of achieving a legitimate aim.   

• The employer’s motivation is irrelevant.  

• Employer must know of the disability. 

 

 

 



Something arising in consequence of B’s 
disability 

• This might include:   

- absence due to disability;  

- an inability to work unaided;  

- a need for regular rest breaks;  

- working more slowly;  

- a need for specialist equipment;  

- a need for a private and/or quiet working 

environment.  

 



Knowledge of Disability 

• No liability for discrimination arising from a disability if the 

employer did not know and could not reasonably have been 

expected to know of the disability.  

• However, an employer must do all they can reasonably be 

expected to do to find out if an employee does have a 

disability: 

 Consider whether there is a disability even when one is not formally 

disclosed;  

 Knowledge of occupational health advisor or HR manager will 

normally be treated as knowledge of the employer. 



Medical Reports 

• Where concerned there may be a disability consider obtaining a 

medical report. 

• Does the contract give the employer a right to seek a medical report? 

• What if the employee refuses to co-operate in obtaining a report? 

• The report should comment on whether there is a condition, its impact 

on the employee’s ability to perform normal day to day activities, the 

prognosis and any reasonable adjustments which might be made. 

• Where a disability is identified, consider obtaining further information 

from any support group relating to that condition, e.g. “How to support 

staff who are experiencing a mental health problem” published by Mind.  



Workplace Adjustments 

• Changes to how people perform their role.  

• Changes to the role itself (temporary or 

permanent). 

• Extra support. 

 



Changes to Help People Perform their 
Role 

• Flexible hours or change to start/finish time.  

• Changes to workspace.  

• Working from home.  

• Return to work policies, e.g. phased return to work. 

• Relaxing absence rules limits for those with disability 

related sickness absence. 

• Time off for medical appointments.  



Changes to the Role Itself 

• Reallocation of tasks.  

• Redeployment to a different role. 

• Training and support to apply for vacancies or 

secondments to other parts of the organisation.  



Extra Support 

• Increased supervision or support. 

• Extra training, coaching or mentoring. 

• Help with managing workload.  

• Providing positive and constructive feedback.  

• Mentor or buddy system.  

• Referral to any available internal support.  

• Encourage activities to support good mental health, e.g. 

exercise, diet and meditation.  



Mental Capacity 

• Contracts often provide for termination without notice if 

employee lacks mental capacity. 

• A person lacks capacity in relation to a matter if they are 

unable to make a decision for themselves in relation to it 

because of an impairment of, or a disturbance in the 

functioning of, their mind or brain.  

• A person may well have a mental health condition but not lack 

capacity.  

• Where a person lacks capacity, decisions may be taken for 

them by an attorney appointed under a lasting power of 

attorney or by a deputy appointed by the Court of Protection. 



Communicating with a Person with 
Mental Illness 

DO:  

• Relax and stay calm. 

• Start discussion with the expectation that things will go smoothly.  

• Minimise distractions. 

• Discuss one point at a time.  

• Acknowledge what the other person says.  

• Paraphrase:  repeat back your understanding.  

• Engage them by asking for their opinion and suggestions. 

• Look for common ground.  

 

 



Communicating with a Person with 
Mental Illness (2) 

DO NOT: 

• Start a conversation expecting a confrontation: defensiveness 

will make communication more difficult.  

• Take behaviour personally.  

• Criticise, accuse or blame.   

• Make assumptions: clarify by asking questions.  

• Raise your voice.  

• Use sarcasm. 

• Patronise or condescend. 
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