
  

 

Tackling offshore tax evasion: A new corporate criminal offence of failure to prevent the 
facilitation of evasion 

 
 

Response to consultation from Kingsley Napley LLP 

 

This response is submitted by Kingsley Napley LLP. We are the leading criminal defence solicitors 
in the UK. We have specialist experience in representing companies and individuals being 
investigated by HMRC using their criminal investigation and prosecution powers or through the civil 
regime.  We work closely with other specialist professionals (both accountants and other lawyers) in 
seeking to resolve matters with HMRC through civil or Tribunal proceedings and we defend HMRC 
criminal prosecutions. 

Q1. We believe that that a corporation should be held accountable where it fails to prevent its 
agents from facilitating tax evasion, regardless of the type of tax involved. Do you agree that 
the new corporate criminal offence should cover failure to prevent its agents from criminal 
facilitation of evasion of all taxes? 
Yes. We agree that a corporation should be held accountable for failure to prevent the facilitation of 
tax evasion.  

However, we have concerns about the use and definition of ‘agent’.  Potential criminal liability of a 
company should be restricted to the activities of its employees.  Where the action relates to an 
intermediary company, corporate liability should be restricted to those companies themselves. 

 

Q2. If a new corporate failure to prevent offence is created, should the offence be limited to 
corporate failure to prevent criminal facilitation in the offences of cheating the public 
revenue and the fraudulent evasion of income tax outlined above? 
 

We support the approach of the Fraud Lawyers Association (FLA) who state in their response:  

“These would seem the most obvious examples but it is not clear why the new offence should be 
limited to these offences” 

 
Q3. Alternatively, should the new offence also be committed where a corporation fails to 
prevent its agents from criminally facilitating other tax offences? Which additional tax 
offences do you believe should be included in any corporate failure to prevent offence? 
 
We support the approach of the Fraud Lawyers Association (FLA) who state in their response:  

“We see no reason why the offence couldn’t be extended to all potential tax offences, provided that 
they required dishonest intent on the part of the ultimate client, and also dishonest intent on the part 
of the employee in helping him/her to evade the tax.” 

 



  

 

Q4. We do not envisage that under the new offence it would have to be shown that the agent 
who is facilitating the evasion of taxes was acting for the benefit of the corporation, for 
example, to obtain or retain business for the corporation, as under s.7(1) of the Bribery Act 
2010, do you agree with this approach? 
 

No. We believe that this should be restricted in the same way as the Bribery Act.  

 
 Q5. Do you agree that the offence should cover all of the above entities? Do you have any 
comments on the entities which you believe the offence should apply or not apply to? 
 
We support the approach of the Fraud Lawers association who state in their response:  

“We see no reason why this should not apply to all of the listed entities.” 

 
Q6. Do you agree that the offence should apply to both corporations with a presence in the 
UK and non-UK based corporations whose agents criminally facilitate the evasion of UK 
taxes? 
 

Yes.  
 
Q7. Do you agree that the offence should apply to UK based commercial organisations 
whose agents criminally facilitate the evasion of taxes in other jurisdictions, provided tax 
evasion is a recognised crime in those jurisdictions? 
 

No. It is for each country to prosecute under the laws of their own jurisdiction. There should be no 
extension as proposed. HMRC has to be careful not to impose additional burdens that would have a 
detrimental impact on “UK plc” and the attractiveness of UK as a jurisdiction in which to 
incorporate/conduct business.  

 

Q8. Do you believe that a defence of having taken reasonable steps to prevent the facilitation 
of tax evasion by an agent is appropriate? Are there any other defences you feel should be 
considered for the new offence? 
 

Whilst the defence of having taken reasonable steps to prevent facitlitation of tax evasion by an 
agent is appropriate, we refer to our initial remarks about use and definition of agent. It would be 
hard for a company to demonstrate having taken reasonable steps in this circumstance.  

 
  



  

 

Q9. We welcome views on the nature of guidance that corporations would find helpful to 
enable them to identify the best way for them to prevent criminal facilitation of tax evasion 
by their agents. 
 
Guidance, akin to that produced for the Bribery Act, would be helpful.  

 
Q10. We also welcome any relevant observations about experiences with existing guidance, 
either domestic or overseas, that may help inform guidance for the new offence. 
 
Guidance should be of a manageable length in order to be helpful.  

 
Q11. Do you have any views, comments or evidence which may help inform our 
understanding of likely impacts? 
 
Nothing further. 
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