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The new law that could jail executives for “recklessness” in managing a bank was needed, Mark Carney has 
said, because the bankers involved in the 2007-08 crisis “got away with it”. 

But before the law the Governor of the Bank of England endorsed so unapologetically – Section 36 of the Financial 

Services (Banking Reform) Act 2013, to be formal – comes into force, it should be asked whether it would, in fact, stop 

anyone “getting away with it” again. 

Many believe the creation of the new offence is a political reaction to public anger with bankers, particularly those at the 

top who were considered to be responsible for the financial meltdown. 

Crucially it will apply only when a financial institution fails. Senior managers would be culpable if they had taken a 

decision, or failed to take steps to prevent a decision, when they were aware that decision could cause the failure of the 

institution and when their conduct fell below that which would be expected of a person in their position. 

There is already an arguably more appropriate range of sanctions in place to punish senior managers who take 

unacceptable and reckless risks, none of which first require the failure of a financial institution. The Financial Conduct 

Authority and Prudential Regulation Authority can investigate and take action against senior management exercising 

significant influence functions. 

 
 

Existing civil sanctions for mismanagement and market abuse together with criminal financial offences under the 

Financial Services and Markets Act mean the authorities are not exactly toothless. The threat of jail is already present. 

From the start of next year, new PRA rules will allow firms to claw back bonuses for a period of seven years from the 

date of award. Also expected to bolster the authorities’ powers are new rules on remuneration and a new regime for 

senior individuals. These rules are currently under consultation. 

In practice, the new offence will not apply to many bankers and in the rare event that a financial institution fails, the 

culture of collective decision-making will render it difficult to prove beyond reasonable doubt, as is required in criminal 

cases, that the recklessness of that senior individual caused that failure. Decisions will generally have been subject to 

lawyers’ advice and approval from risk and audit committees and from the board. The task of peeling back the layers to 

reveal a single act or omission by a particular individual is an obstacle to successful prosecutions. 
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Prosecutors would be inclined to put only the clearest of cases before a jury, which would have to decide whether 

someone was reckless within the context of an industry built on commercial risk-taking. So is this new offence going to 

amount to anything more than sabre-rattling? 

Perhaps our top bankers need not be so fearful after all. 

There could, however, be consequences for London’s position as a global financial centre. Despite the remote risk of 

successful prosecution, there could be a talent drain from banking as people move to less regulated industries, where 

their exposure to criminal risk is less. In reaction to the new law, one non-executive director left HSBC and it was 

reported that another would also quit. 

If some bankers did not like the law, Carney observed in response to their departure, “That’s OK”. It is laudable for the 

Governor of the Bank of England to want to create more responsible management at the top of our banking institutions, 

but Section 36 is not the best way to achieve this. 
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