
 
 

 

Is remaining an LLP the best option  
for your business? 
 

Employment law issues – is incorporation a better option?  
 

Now is a good time to consider whether remaining an LLP is the best corporate structure for your 

business going forward, as opposed to incorporating.  The dust has started to settle following the 

introduction of new rules relating to the taxation of LLP members, which represented a challenge by 

HMRC to the status of fixed share LLP members. 

 

To avoid fixed share members from being taxed as employees (and in particular to avoid the LLP 

itself being required to pay employer’s NICs at a time when cash flow is tight), it seems that most 

small to medium-sized professional LLPs have opted for the increased capital contribution route.    

 

There are a number of reasons for considering your corporate structure now, including the fact that 

your rising stars, who could soon be knocking on the door of “partnership”, may be reluctant to 

become members of the LLP, given that they will have to make a significant capital contribution to 

the business i.e. at least 25% of their remuneration, without, in most cases, having much say in their 

firm’s management.  This may well make many potential new members nervous, particularly if they 

have external financial commitments and responsibilities.  

 

If incorporation is an option which you are considering, you will want to understand what 

employment rights and protections your current partners and members will gain and what your 

business’s potential liability will be in respect of them.  This understandably makes management 

nervous, as litigation by staff can be expensive, time consuming and can attract adverse publicity.   

 

All partners/members protected by discrimination legislation 

 

Partners and members at all levels, whether they are fixed share or full equity, already have the 

protection of discrimination legislation.  Compensation for discrimination is unlimited, based on the 

individual’s actual financial loss going forward, depending on how long it is likely to take him or her 

to find a comparable position elsewhere.  Such uncapped claims are where the real money is and 

hence where a firm’s greatest exposure lies. As such claims can already be brought by members in 

an LLP or by partners in a traditional partnership, a business will have no greater potential liability in 

this area as a result of incorporating as a limited company.   

 

In the case of a full equity member/partner, or even many fixed share member/partners, such 

compensation is likely to be substantial.  Further, there is a separate category of award known as 

“injury to feelings” for which damages range from £600 up to £30,000, depending on the severity of 

the injury to feelings suffered and  whether the discrimination/harassment was a one off incident or 

part of an on-going campaign. 
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Unfair Dismissal Rights 

 

The main statutory employment right that current fixed share member/partners will have on 

becoming employees, if their business incorporates as a limited company, is the right to bring an 

unfair dismissal claim, if they are eligible to do so. Compensation for unfair dismissal is capped at 

£76,574 or a year’s actual salary, whichever is the lower amount.  This is therefore likely to be 

substantially lower than the amount a fixed share partner would be earning.   

 

In any event, an employee would need to have two year’s continuous employment with the 

company in order to for him/her to be eligible to bring an unfair dismissal claim.  If a fixed share 

member/partner becomes an employee upon the LLP or firm incorporating as a company, the 

business would contend that he or she would need to accrue two years’ continuous service as an 

employee (notwithstanding his or her existing service as a member/partner) in order to be eligible to 

bring an unfair dismissal claim.   

 

Two years’ should be a sufficiently long period for a well-managed business to determine whether a 

new employee is the right fit for its business and whether he or she is performing at the requisite 

level.  Therefore a business can terminate the employment of new recruits fairly swiftly and easily, 

without the risk of any substantial claim  being brought against it, provided that the real reason for 

termination is not linked to a discriminatory ground, nor because the individual has blown the whistle 

on any internal wrong doing. 

 

Wrongful Dismissal: Breach of Contract 

 

Wrongful dismissal i.e. breach of contract claims are purely based on an employee’s contractual 

terms and would therefore usually only encompass notice pay, and accrued holiday up to the 

termination date.  These are usually lower value claims than statutory employment claims, provided 

that the notice period is not unduly lengthy.  Indeed, Employment Tribunals only have jurisdiction to 

deal with such claims up to a value of £25,000.   

 

In any event, employers should honour an employee’s contractual terms on the termination of 

employment, particularly if they wish to be able to enforce post-termination restrictions against 

departing employees. Any bonus (which can be a valuable claim) should be expressed to be 

discretionary and non-contractual.   
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All partners/members are now “workers” and are protected against detrimental 

treatment as a result of whistleblowing 

 

NB: A fuller version of this whistleblowing article, authored by Michelle Chance, first appeared in 

Managing Partner Magazine in summer 2014. Click here to see the full article. 

 

As a result of the Supreme Court’s Bates van Winklehof v Clyde & Co decision, any LLP member, 

whatever their level of seniority, who seeks to expose wrongdoing will now be protected from 

detrimental treatment. 

 

While LLP members will not have unfair dismissal protection as a result of this judgment, they will 

be protected from detrimental treatment, such as dismissal, reduction in profit share or drawings, 

and lower than anticipated bonus payments etc. In fact detrimental treatment protection is, in 

practice, worth far more to them financially than unfair dismissal rights where compensation is 

capped (at just over £76,000). 

 

As members will be deemed “workers”, they will acquire a number of other employment rights 

relating to Part Time Workers; the National Minimum Wage, Working Time directives and protection 

against unlawful deductions from pay. However, the most significant right, and the most expensive 

one for law firms, is the right to potentially be automatically enrolled into the firm’s occupational 

pension scheme, with the potential obligation on their firm to contribute to the member’s pension 

pot. Firms should now seek specialist pensions advice, particularly if they have already passed their 

staging date, as LLP members may well be classed as eligible “job holders” under the Pensions Act 

2011. Click here for further information on Workplace Pensions and LLP members. 

 

In the absence of discriminatory treatment, members often had very limited protections, other than 

those to which they were contractually entitled under the terms of their LLP Agreement on their 

retirement from the firm, even if they were being compulsorily retired or expelled from their firm 

without cause. LLP members can now raise whistleblowing arguments which could significantly 

increase the amount of any retirement package they would otherwise have received from their 

former firm. However, last summer the whistleblowing legislation changed so that any protected 

disclosure now has to be “in the public interest”, an additional hurdle to clear. If a member can prove 

that the disclosure is in the public interest, it will be a significant weapon in an LLP member’s 

negotiating armoury. Whistleblowing compensation is based on uncapped actual and future financial 

losses, plus an award for injury to feelings of up to £30,000. 

 

The risks to a business which is considering converting from partnership/LLP status to a limited 

company, from a statutory employment rights standpoint, are therefore lower than one may initially 

anticipate. 

 

  

http://www.kingsleynapley.co.uk/news-and-events/blogs/employment-law-blog/uk-llps-watch-out-all-partners-are-now-workers
http://www.kingsleynapley.co.uk/resources/download/148/workplace-pensions-and-llp-members.pdf
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We would be very happy to have a call or meeting with you to discuss the above in more 

detail. If you would like to arrange a call or meeting, please contact Michelle Chance. 

 

 

 

 Michelle Chance 

Kingsley Napley LLP 

Partner, Employment Law 

mchance@kingsleynapley.co.uk  

+44 (0)20 7566 2925 
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