
 
 

 

Is remaining an LLP the best option  
for your business? 
 

Workplace Pensions and LLP members 
 

The effect of the Clyde & Co v Bates van Winklehof decision is that every member of an LLP might 

now be classified as a ‘worker’ for automatic enrolment purposes. A worker is defined as any 

individual who: - 

 

 works under a contract of employment (an employee), or 

 has a contract to perform work or services personally and is not undertaking the work as part 

of their own business. 

 

So how will members be assessed to determine if they are workers and what will the determining 

factors be? 

 

Assessment 

 

The Pensions Regulator’s (TPR) view is that the judgement applies equally to the Pensions Act 

2008. In effect, the LLP member might be a ‘worker’. Each firm will have to assess its entire 

workforce to determine whether its LLP members are also ‘workers’ under the Pensions Act 2008. 

 

TPR issued some guidance on this in April this year and provided a ‘checklist’ of factors 

designed to help employers identify ‘workers’. If a firm thinks that many of these factors apply to its 

members/partners, then they are likely to be considered a worker under the Pensions Act 2008. 

These factors are set out below. 

 

 The employer relies on the individual’s expertise and expects them to perform the work 

themselves; 

 There is an element of subordination between the employer and individual, for example the 

individual reports to the employer’s managers or directors in respect of the specific operation 

or project on which they are contracted to work; 

 The contractual provisions state that the contract is not a contract for services between the 

employer and the individual’s own business; 

 The contract provides for employee benefits such as holiday pay, sick pay, notice, fees, 

expenses etc.; 

 There is a mutual obligation in the contract to provide or do the work; 

 The individual does not incur any financial risk in carrying out the work; 

 The employer provides tools, equipment and other requirements to the individual to carry out 

the work. 
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If an LLP member is a worker, then the next step is to determine whether they are an eligible 

jobholder. A Jobholder is a worker who might be eligible for being auto enrolled into a 

qualifying pension scheme established by the employer. 

 

Under the Pensions Act 2008 a jobholder is a worker, who is working or ordinarily works in 

Great Britain under the worker's contract and 

 

 who is aged at least 16 and under 75, and 

 to whom qualifying earnings are payable by the employer in the relevant pay reference 

period. 

 

So if the LLP member is a worker, the firm then needs to determine if they receive qualifying 

earnings. 

 

“Earnings”, in relation to a person, means sums of any of the following descriptions that are 

payable to the person in connection with the person's employment: - 

 

 salary, wages, commission, bonuses and overtime; 

 statutory sick pay; 

 statutory maternity pay; 

 statutory paternity pay; 

 statutory adoption pay; 

 

The Pensions Act 2008 defines qualifying earnings in a pay reference period of 12 months as gross 

earnings of between the Lower Earnings Limit (£5,772) and the Upper Earnings Limit (41,865)*. 

 

It is for the firm to determine if a payment to a full equity or fixed share member falls into one of the 

components of pay that make up qualifying earnings, using the dictionary definitions of those terms. 

If pay is from profits earned by the firm then these earnings might not be qualifying. Therefore the 

LLP member, whilst a confirmed ‘worker’, will not be an eligible jobholder and therefore they will not 

be automatically enrolled in the firm’s qualifying workplace pension. 

 

It is most likely the LLP member, in this situation, will be considered an Entitled Worker. An 

Entitled Worker does not have qualifying earnings in the relevant pay reference period. They are 

entitled to join a pension scheme, but will not be automatically enrolled into one nor will they qualify 

automatically for employer contributions. 

 

* 2014/15 figures 
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We would be very happy to have a call or meeting with you to discuss the above with you in 

more detail. If you would like to arrange a call or meeting, please contact William. 

 

 

 

 William Herlihy 

Vobis et LLP 

Chartered Financial Planner 

bill.herlihy@vobiset.com 

+44 (0)20 7874 5222  
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