
 
 

 

Is remaining an LLP the best option  
for your business? 
 

Corporate Structure – simplicity or respectability? 

 

While much of the focus over the last few months has been on the tax consequences of either 

remaining as an LLP or converting to a limited company, before taking steps to change its corporate 

structure, any business should also carefully consider the bigger picture. The owner/managers may 

already have a formal business plan in place, but as we emerge from a recession where survival 

rather than growth has been paramount, there is a more pressing need  to introduce a new strategy 

for the next 3 to 5 years. As interest rates seem set to rise next year (albeit by modest amounts), the 

era of the flat-lining, uncompetitive “zombie business” whose continued existence is contingent on 

low interest rates, will soon be coming to an end. The pressure from government and from the 

banks to restructure such businesses is ever greater, and there are now more entrepreneurs with 

the cash and the will to intervene. 

 

In terms of the structural options available, there is no doubt that the LLP continues to offer a 

greater degree of flexibility which is perhaps more suited to many entrepreneurs and SMEs. With 

the codification of directors’ duties in the Companies Act, and with the government promising ever 

more stringent penalties against irresponsible and inadequate directors, owner/managers are bound 

to consider whether they should be holding any directorships. In contrast, members of LLPs do not 

face the same wide range of duties and restrictions (although any well drafted LLP Agreement 

should certainly impose some obligations), do not need to consider the conflict of interests which 

necessarily arise when owner/managers are both shareholders and directors, and can even 

contract out of the “unfair prejudice” provisions of the Companies Act. This means a much greater 

freedom to distribute profits/return capital, to deal with minority interests without fear of litigation and 

to hire and fire members.  

 

If no LLP Agreement has been drafted, the LLP legislation does provide default provisions which will 

govern the relationship between members. These include the right for all members to an equal 

share in profits, to be involved in management decisions, and for majority voting on most issues 

(with only major decisions, for example, the appointment or removal of new members, being 

reserved to all members). However, the majority of LLPs will put in place an LLP Agreement which 

replicates the sort of limited company structure with which owner/managers are already familiar. A 

“board” will be created in which certain members make the key decisions in relation to the LLP (with 

rules on quorums, serving notices of meetings etc.) and which largely excludes any right of other 

members to participate in management. However, the new taxation rules mean that without 

“significant influence” in relation to key decisions, members will need to rely on the new 

requirements on capital contributions or profit entitlement to avoid being taxed as fixed share 

partners. Whilst LLP Agreements can be amended to provide for such influence, this cannot be 

merely cosmetic – members will need a real right to participate in decision making and this may 

mean a cultural shift within the management itself. 

 

  



 
 

 

Is remaining an LLP the best option  
for your business? 
 

Notwithstanding the need to revisit any existing LLP Agreement, the relative simplicity and flexibility 

of the LLP will remain attractive to many smaller businesses. However, once businesses become 

larger, and in particular when they wish to look to third parties for investment or if they wish to trade 

on an international basis, there is no doubt that trading through a limited company is the more 

attractive and conventional route. Whilst a higher level of corporate governance may be a burden to 

a smaller business, the advantages of a more formalised and regulated limited company structure 

will be much greater if the business is looking to grow in size or in terms of its market.  

 

What is clear is that the structure through which a business operates does not need to be fixed in 

stone – it can be revisited and adapted as the business evolves. Although this should be a relatively 

painless process in the UK as compared to many other jurisdictions, advice should be taken on the 

legal issues and on the tax implications of any restructuring. 

 

We would be very happy to have a call or meeting with you to discuss the above in more 

detail. If you would like to arrange a call or meeting, please contact James. 
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Kingsley Napley LLP 
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