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Introduction
The approach to costs amongst 
regulatory bodies varies and can be 
a source of some debate. It has also 
given rise to a growing body of case 
law, which has seen some further 
development of late arising from a 
case originally heard before the 
Solicitors Disciplinary Tribunal. 

Not all regulatory bodies, of course, 
have the power to award costs. To 
some extent, the difference in 
approach tends to be split according 
to sector, with the health regulators 
tending not to award costs, whereas, 
for example, regulators in the legal 
and financial sectors, in general, do.1 
Where the power to award costs 
does exist, at least two specific 
points emerge from the recent case 
law: the question, on the one hand, 
as to the extent of the disciplinary 

panel’s obligation to enquire as to 
the respondent’s means before 
imposing a costs award and, on the 
other, whether costs may be awarded 
against the regulator (as opposed to 
an individual respondent). These 
were amongst the points considered 
by the Administrative Court earlier 
this year in Solicitors Regulation 
Authority v Davis.2

Whether a respondent’s  
financial means are relevant  
to costs determinations
The Solicitors Regulation Authority 
(SRA) appealed against the decision 
of the Solicitors Disciplinary Tribunal 
(SDT) that there should be no order 
for costs against two respondent 
solicitors. The costs order made by 
the SDT referred to the respondents’ 
respective financial positions, and it 

was upon this point that the SRA 
made their appeal, to the effect that 
the Tribunal is not entitled to take 
into account a respondent’s means 
when making an order for costs.  
The Administrative Court dismissed 
the appeal.3 

There is an ‘emerging practice’4 for 
the SDT to consider the means of a 
respondent solicitor when deciding 
whether or not to make a costs order 
following a finding of misconduct. 
Merrick v The Law Society5 established 
the basis for this principle, after the 
High Court overturned a decision of 
the SDT to make a costs award of 
£45,000 against the respondent (who 
had also been suspended for twelve 
months), without due inquiry into 
his means. Subsequent decisions 
have applied the ratio in Merrick, 
holding that the means of a 

COSTS IN
REGULATORY
PROCEEDINGS
A CONTENTIOUS
SUBJECT?
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registrant may be a relevant 
consideration when calculating the 
appropriate level of costs.6 

Dismissing the appeal in SRA v 
Davis, Mr Justice Mitting stated that 
‘sensible regulatory schemes’ should 
require the means of an individual 
against whom an order for costs has 
been made to be examined, either at 
the hearing or soon afterwards. The 
judgment also sensibly suggests that 
solicitors (and, by extension, other 
professionals who find themselves 
before a tribunal with jurisdiction to 
award costs) should provide 
evidence of their means in advance 
of such a decision being taken, 
should they wish their financial 
situation to be considered.

Costs orders should not be regarded 
as part of the sanction made against 
a respondent found guilty of 
professional misconduct. Regulatory 
proceedings straddle the gulf 
between criminal and civil 
proceedings: neither of which allow 
costs to be used as a method of 
punishing the guilty party. However, 
the approach taken in criminal trials 
should perhaps be the model more 
closely followed by Disciplinary 
Tribunals. The purpose of an order 
for costs in criminal proceedings is 
to ‘compensate the prosecutor and 
not punish the defendant’,7 a 
principle which applies equally in 
the regulatory context.8 

The idea of means-testing 
respondents in disciplinary 
proceedings was challenged by the 
SRA in Davis, as placing an unfair 
burden on those members of the 
professional body who, through 
their subscription fees, fund the 
errant registrant’s hearing. It was 
suggested that those who find 
themselves facing a disciplinary 
tribunal should bear the costs of the 
hearing in the same way as occurs 
in civil proceedings, regardless of 

their means. Equally the point was 
raised that, if all respondents are to 
be means-tested before an award is 
made, this would encourage less 
scrupulous members of the 
profession to conceal or 
misrepresent their financial 
circumstances. That may be right, 
but ultimately it will be for the 
tribunal to determine whether such 
representations seem accurate and 
credible, and make their 
determinations accordingly. 

Should respondents be  
entitled to recover costs  
against the Regulator?
The primary purpose of professional 
disciplinary proceedings is not to 
punish but to protect the public, to 
maintain public confidence in the 
integrity of the profession and to 
uphold proper standards of 
behaviour; so said the Supreme 
Court opining earlier this year in R 
(on the application of Coke-Wallis) v 
Institute of Chartered Accountants in 
England and Wales.9  Recognising this 
public interest function, and 
following the House of Lords 
decision in Baxendale – Walker v The 
Law Society, it is now established that 
costs orders should not be made 
against a regulator ‘unless a 
complaint is improperly brought or 
proceeds as a “shambles from start 
to finish.”’10  Their Lordships added 
in that case that, ‘ for the Law Society 
to be exposed to the risk of an adverse 
costs order simply because properly 
brought proceedings were unsuccessful 
might have a chilling effect on the 
exercise of its regulatory obligations to 
the public disadvantage.’11  The 
Baxendale-Walker decision was 
recently considered and applied in 
SRA v Davis,12 confirming the ‘settled 
law’13 that regulators should not be 
subjected to costs, unless something 
has gone wrong with the 

disciplinary proceedings for which 
they are responsible.

The argument that a regulator 
should not be penalised for 
performing a public interest function 
perhaps has some persuasiveness. 
Unless the registrant can 
demonstrate the regulator has acted 
unreasonably, improperly or in bad 
faith, then costs against the 
regulator, the argument goes, are not 
appropriate. A more flexible 
approach may sometimes be taken in 
relation to appeal hearings. Thus, for 
example, the practice of The Royal 
College of Veterinary Surgeons 
which, at appeal stage, has had costs 
orders made both in its favour,14 and 
against it.15 

The general principle is that costs 
are an integral part of the 
determination of civil rights and 
obligations and their allocation 
should be fair.16  However, this has 
not been extended to create a right 
for respondents to apply for costs 
against statutory regulators. Indeed, 
it is settled law that Article 6 of the 
European Convention on Human 
Rights does not require that the law 
provides costs remedies to 
registrants acquitted in regulatory 
proceedings. This was tempered 
slightly in Stankrewicz v Poland,17 
where it was held that a prosecuting 
authority’s immunity from a costs 
award made against it may violate 
Article 6(1) where it puts the other 
party at an undue disadvantage.  
A detailed evaluation of the factual 
and legal background, including the 
cost of, and need for, the 
respondent’s legal representation 
needed to be undertaken before 
deviating from the standard practice 
on costs orders. However, in 
practical terms this case was very 
much decided on its own facts, and 
may be unlikely to have significant 
wider impact. 
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Conclusion
The question of costs in regulatory 
proceedings gives rise to differing 
practice and approach. It may be 
argued that such proceedings, 
conducted in the public interest, are 
properly funded, not by costs 
awards against individuals, but 
rather by the membership fees or 
subscriptions of the registrants or 
members as a whole. The debate is a 
real one and raises important 
questions also in relation to fairness 
and, in particular, equality of arms, 
including in relation to access to 
legal representation. It may be, with 
time, that we will see a convergence 
of thinking and practice in this area, 
as has occurred in relation to other 
aspects of regulatory proceedings- 
for example, in relation to the 
question as to the appropriate 
standard of proof.18

The response of the courts in this 
area has recently focused on two 
specific issues, which will be 
relevant to all regulatory bodies 
exercising a costs jurisdiction. The 
courts have considered, firstly, the 
question as to how regulators 
should assess the level of costs 
awards and, in particular, the extent 
to which they ought to take account 
of an individual’s financial means. 
The fact is that most regulatory 
bodies exercise their jurisdiction in 
this area by way of some form of 
summary assessment and without 
any real detailed analysis of either 
the costs which have actually been 
incurred or of affordability to the 
individual. No doubt a balance is to 
be struck, recognising the 
undesirability, from a public interest 
perspective, of obliging the regulator 
to engage in a detailed and, in itself, 
costly assessment exercise. 

More widely, the courts have sought 
to restrict the extent to which a 
respondent should be entitled to 

seek costs against the regulator, 
balancing the public interest in 
ensuring that the regulatory body  
is unrestricted in its ability to 
perform its proper functions, on  
the one hand, and on the other,  
the importance of ensuring  
fairness to individuals involved in 
its proceedings.

The issues are important and the 
debate about costs continues. It is 
unlikely that we have heard the last 
word from the courts on the subject.

BEN KEMP
Partner, Kingsley Napley 

BETHAN LLOYD
Legal Assistant, Kingsley Napley

FOOTNOTES
1  Witness for example the powers of the relevant panels 

of the Institute and Faculty of Actuaries, the Institute of 
Chartered Accountants in England and Wales, as well as the 
aforementioned Solicitors Disciplinary Tribunal.

2  [2011] EWHC 232 (Admin)
3  Although Counsel for the SRA indicated that they intended 

a further appeal. As such any analysis of this case is made 
against a backdrop which could potentially change.

4  Per Mr Justice Mitting in SRA v Davis at paragraph 10
5  [2007] EWHC 2997
6  D’Souza v The Law Society [2009] EWHC 2913 (Admin) per 

Coulson J at paragraph 18
7  R v Northallerton Magistrates’ Court, ex parte Dove [2001] Cr App 

R (S) 136
8  The decision in Merrick was criticised by Mr Justice Mitting 

in SRA v Davis for using language suggestive of costs being 
part of the sanction, or punishment of the respondent, rather 
than an independent order (at paragraphs 13 – 15).

9  [2011] UKSC, at paragraph 60 
10  Baxendale-Walker v The Law Society [2006] EWHC 643
11  Ibid. at paragraph 21
12  [2011] EWHC 232 (Admin)
13  SRA v Davis at paragraph 19
14  Tait v The Royal College of Veterinary Surgeons [2003] UKPC 34
15  Archbold v The Royal College of Veterinary Surgeons [2004] UKPC 1 

and Kirk v The Royal College of Veterinary Surgeons [2004] UKPC 4
16  Robins v UK [1997] 26 EHRR 527
17  (2007) 44 EHRR 47
18  Following some divergence in both practice and case law, the 

prevailing wind now seems firmly in favour of the use of the 
lower (“civil”) standard, as opposed to the higher (“criminal”) 
standard, in regulatory proceedings.

Kingsley Napley l kingsleynapley.co.uk
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DEVELOPERS

In practice, the Scheme offers the 
opportunity to local authorities to raise 
revenue by receiving a proportion of the 
monies recovered following the making 
(and of course payment) of confiscation 
orders. Fifty percent of confiscated  
assets go straight to the Home Office, 
whilst the remaining half is split  
between the investigator, the prosecutor 
and the enforcer.

What was the thinking behind the 
scheme? Was it designed for local 
authorities to promote the Act, thereby 
serving as a deterrent to would-be 
criminals, or was it actually conceived as 
a means of raising revenue? If so, who 
for? It is hard to imagine the law-makers 
were so prescient as to envisage the 
swingeing cuts that would be visited 
upon local authorities within four years 
of the Scheme’s inception. 

Prior to the Scheme, it rarely, if ever, 
occurred to a local authority prosecutor 
to bring confiscation proceedings as they 
were considered complicated, costly and 
prolonged with no benefit apportioned to 
the local authority. Now, given the 
Incentive Scheme, on every occasion that 
they do initiate proceedings under the 
Act, the Home Office stands to benefit.

What has been the effect of the Scheme? 
First, local authorities are now taking on 

prosecutions that previously they would 
have balked at or sought to surrender to 
the safe custody of the Crown Prosecution 
Service, the Serious Fraud Office and more 
latterly the Serious and Organised Crime 
Agency. Second, confiscation proceedings 
are now being initiated following 
convictions for offences that previously 
would not have attracted them.

One such area that has seen a 
proliferation of confiscation proceedings 
is planning enforcement. Very often,  
the motivation for planning offences is 
financial and accordingly they lend 
themselves very well to the confiscation 
process.

The most common of these offences is 
failing to comply with the terms of an 
enforcement notice, contrary to section 
179 of the Town and Country Planning 
Act 1990 (as amended by the Planning 
and Compensation Act 1991). 
Traditionally, planning breaches take 
place over a considerable length of time 
as the home owner/businessman/
developer seeks to ‘remedy’ the breach 
through retrospective planning consent. 
In consequence, there may be an obvious 
financial benefit being derived from the 
ongoing offence, but of more concern to 
the defendant, should be that the lifestyle 
provisions of the Act tend to be applicable.

The financial element of these offences is 
recognised at section 179(9) of the Act, 
which states:

(9) In determining the amount of any 
fine to be imposed on a person convicted 
of an offence under this section, the 
court shall in particular have regard to 
any financial benefit which has accrued 
or appears likely to accrue to him in 
consequence of the offence.

The question arises as to whether the 
purpose of this subsection is merely to 
act as guidance in assessing the 
criminality of the offence or whether the 
fine should mirror the benefit. If the 
latter, does this not create a possible 
tension with the confiscation regime? 

A mirror provision also appears at section 
9(5) of the Planning (Listed Buildings and 
Conservation Areas) Act 1990.

The reality on the ground is that those in 
breach of planning regulations now have 
much more to fear from confiscation 
proceedings than from the statutory 
financial penalties.

In the case of R v Del Basso [2011] 1 
Cr.App.R. (S.) 41, the Court of Appeal 
loaded some heavy ordnance when firing 
a shot across the bow of those that would 
seek to ignore enforcement orders. The 
defendants ran a “park and ride” service 

BEWARE!
In December 2005, when the Government announced the 
introduction of the Asset Recovery Incentive Scheme (the Scheme) 
under the Proceeds of Crime Act 2002 (the Act), it could hardly 
have been envisaged that confiscation proceedings would be 
brought in respect of the range of offences that routinely now 
trigger financial investigations.
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on land they owned, in direct 
contravention of an enforcement notice 
prohibiting such use (an application for 
planning permission had been refused 
twice). The sentencing Judge had formed 
the clear view that the defendants had 
factored in the likely financial penalties 
as an operating expense, and concluded 
that it remained in their interests to 
continue the operation. If that was right, 
the Court of Appeal firmly disabused 
them of that notion.  The fines received at 
first instance were limited - £3,000 on 
each of five counts for the first defendant, 
with £20,000 costs. The gross benefit of 
the operation, however, was assessed at 
£1,881,221.19. 

The defendants had set up a limited 
company for the purposes of the Park and 
Ride operation, separate from their core 
business. They sought to argue that their 
conduct in setting-up and running the 
parking company was inherently lawful 
i.e. conducted towards lawful ends and 
using lawful means (the company was, in 
every other way, beyond reproach in the 
conduct of its business). Perhaps 
unsurprisingly, both the sentencing Judge 
and the Court of Appeal (Leverson, LJ, 
Treacy J, Coulson J) emphatically rejected 
that contention. The operation of the Park 
and Ride became unlawful the moment 
an enforcement notice was served and 
was not complied with. 

Perhaps of even greater significance is the 
approach that the Court of Appeal took in 
respect of the determination of benefit. As 
has been observed, the parking company 
operated, aside from the defiance of the 
enforcement notice, as a legitimate  
business. It paid VAT, taxes, employees  
and third parties. The Court had to  
therefore determine whether the  
benefit accrued was net or  
gross of those  
legitimate business  
expenses. The Court of  
Appeal rejected the defence  
contention that the benefit ought to  
reflect the “real benefit”, that which  
the defendants “actually made”.  
Relying heavily on R v May [2008] 
UKHL 28 and R v Nelson [2009] EWCA 
Crim 1573, the Court held that a  
defendant “obtains” that which he owns,  
whether alone or jointly. In this instance,  
that was the gross receipts of the parking  
company. How those funds were used  
(here, in part, for motives described as  
“altruistic”), plays no part in the  
determination of benefit. 

Del Basso adds nothing strikingly new to 
the law on confiscation. It does reaffirm 
that the swingeing provisions of the Act 
apply regardless of the nature and extent 
of the criminality. The property 

developer acting in defiance of planning 
regulations is every bit as much in 
jeopardy of forfeiting all and any “benefit” 
received as is a drugs king-pin.

Anecdotally, courts of first instance are 
seeing an enormous spike in the number 
of confiscation proceedings being brought 
by local authorities subsequent to 
planning enforcement proceedings. 
Recent examples include a £187,000 
confiscation order made in respect of a 
conversion of a residential property 
without the proper consent. One local 
authority is seeking confiscation in 
amounts not dissimilar to Del Basso 
against a landlord that failed to have 
regard to the Houses in Multiple 
Occupation Regulations 2007 (relating to 
the conversion of single-dwellings into 
multiple flats). The message is clear – 
deliberate and concerted breaches of  
planning law are very much more  
than an operational expense: the 
consequences can go far beyond  
that which the miscreant  
property owner or  
developer could possibly  
envisage.

RICHARD HELLER
Barrister, Dyers Chambers 

SETH LEVINE
Barrister, Dyers Chambers

Kingsley Napley l kingsleynapley.co.uk
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TO ADJOURN
OR NOT 
TO ADJOURN?
The adjournment or postponement of 
disciplinary and regulatory proceedings 
to allow the judicial review of a decision

Kingsley Napley l kingsleynapley.co.uk
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A difficult balance needs to be 
struck when a disciplinary tribunal 
is asked to postpone or adjourn 
proceedings to allow a party to 
bring judicial review proceedings to 
challenge a decision. On the one 
hand, the adjournment will bring 
delay and increased costs and may 
cause considerable distress or 
inconvenience to witnesses. On the 
other hand, some challengeable 
decisions are best corrected early 
before the proceedings are tainted. 
This article considers the relevant 
considerations which ought to 
inform the decisions of tribunals 
when faced with this dilemma and 
suggests some practical guidance. 

Mahfouz: the adjournment of 
hearings underway to allow  
the judicial review of a decision  
of the Panel
In the well-known case of R (Mahfouz) 
v The Professional Conduct Committee of 
the General Medical Council [2004] EWCA 
Civ 233, the Court of Appeal allowed 
in part M’s appeal, concluding that a 
GMC Professional Conduct Committee 
(“PCC”) should have allowed M’s 
application to adjourn to apply to the 
High Court for judicial review. The 
decision challenged was that of the 
PCC in declining to discharge 
themselves after some of their 
number had seen prejudicial material 
published in newspapers which 
revealed that the practitioner had 
previously been struck off.

The Court rejected the GMC’s 
suggestion that there was a general 
principle discouraging the High Court 
from intervening in cases underway, 
holding (at para 45) that the cases 
relied upon by the GMC had 
distinguishing features: first, schemes 
in which speed of resolution was 
essential;1 and, second, schemes in 
which an alternative remedy affords a 
cheaper and quicker remedy than 
judicial review.2 

The Court accepted the GMC’s 
argument (para 44) that “in general it is 
preferable for proceedings to be allowed to 
take their course and for a challenge to 
their validity to be taken by way of 
appeal”. The Court acknowledged that 
“[C]onsideration must also be given to the 
difficulty of organising such proceedings in 
a complex case and the potential 
inconvenience to witnesses who may have 
to make special arrangements to attend the 
hearing and may be reluctant to repeat the 
experience”. However, “[t]here can be no 
inflexible rule” (ibid) and in the “special 
circumstances … justice and the 
appearance of justice required at least an 
opportunity to be given for that matter 
[whether the PCC should have discharged 
themselves] to be raised before a High 
Court Judge” (para 45). 

It is important to note quite how 
special the circumstances were which 
caused the Court of Appeal to depart 
from the general principle on the 
particular facts of the case. They 
included that:

•  The application was, in the first 
instance, for an adjournment of no 
more than 27 hours to permit an 
urgent High Court application to be 
made (para 14). Given that time-
frame, in the Court’s judgement, 
nobody but M’s counsel in the GMC 
proceedings could realistically make 
the High Court application and M 
was left with the invidious choice, if 
the proceedings continued, of having 
to choose in which of the two 
concurrent proceedings he would be 
represented by counsel (paras 39 to 
41). Equally, in those circumstances, 
the GMC might well have wanted its 
own counsel to attend the High 
Court and respond to the application 
for a stay (para 45). The Court of 
Appeal noted that the PCC might 
have guarded against the risk that 
the contended time frame for 
obtaining relief was unrealistic by 
giving “notice that the adjournment 
would not extend beyond 27 hours, 
without a specific order from the Court” 
(para 40).

•  M was funding the proceedings 
himself and would be at risk of 
paying twice if the proceedings were 
fundamentally flawed (para 43). 

•  The issue arose on the second day of 
an 8 day hearing in a case which 
was evidently of some complexity, 
concerning clinical and other 
allegations in relation to M’s 
practice as a cosmetic surgeon in 
connection with a number of 
patients; and the allegations arose 
from old events going back 3 years 
(paras 2, 43 and 45).

•  The issue of whether the prejudicial 
publicity required the discharge of 
the Committee was accepted as 
being an important one requiring 
detailed legal argument and there 
was a difference of opinion between 
the PCC and their legal assessor as 
to the correct test in relation to 
recusal on the ground of bias  
(paras 10-13 and 45).

The ‘alternative remedy’ cases
The Court of Appeal in Mahfouz did not 
consider the case law concerned with 
the circumstances in which judicial 
review will be permitted 
notwithstanding the existence of an 
alternative remedy. However, at first 
instance, Davis J did. He held that:3  

“…in the rather special circumstances 
of this particular case, an application 
for judicial review, as made by  
Dr Mahfouz, was a proper procedure 
to adopt. The considerations, of 
course, might be very different if such 
an application were made at a 
conclusion of a substantive hearing, 
when full findings had been made. 
But that emphatically was not the 
position here.”

The general principle is that judicial 
review will not be permitted where 
there is an alternative remedy except 
where the initiation of proceedings 
would cause unfairness amounting to 
an abuse of power.4 That may arise in 
disciplinary cases where there has 
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been an extreme departure from the 
regulatory framework or delay.5 

The question should be addressed at 
the permission stage and requires  
the High Court to consider all the 
circumstances in order to determine 
whether the case is exceptional. In R v 
Falmouth and Truro Port Health Authority 
ex p South West Water Ltd [2000] 3 WLR 
1464 (CA) Simon Brown LJ said  
(at p1490): 

“ …The critical decision in an 
alternative remedy case, certainly one 
which requires a stay, is that taken at 
the grant of permission stage. If the 
applicant has a statutory right of 
appeal, permission should only 
exceptionally be given; rarer still will 
permission be appropriate in a case 
concerning public safety. The judge 
should, however, have regard to all 
relevant circumstances which 
typically will include, besides any 
public health consideration, the 
comparative speed, expense and 
finality of the alternative processes, 
the need and scope for fact finding, 
the desirability of an authoritative 
ruling on any point of law arising and 
(perhaps) the apparent strength of the 
applicant’s substantive challenge.” 

That test has been applied in cases 
concerned with police disciplinary 
proceedings: R. (on the application of 
Redgrave) v Commissioner of Police of the 
Metropolis [2002] EWHC 1074 (Admin);6 
R (Wilkinson) v Chief Constable of West 
Yorkshire [2002] EWHC 2353 (Admin).7 
In those cases, judicial review was 
considered to be an appropriate 
remedy, notwithstanding the 
existence of a statutory right of 
appeal, where the targeted decisions 
were preliminary rulings on whether 
to dismiss or stay proceedings on the 

ground that a fair hearing was no 
longer possible as a result of 
procedural irregularity and/or delay. 

However, the High Court is more 
inclined to intervene in the first stage 
of proceedings in which there is a 
right of appeal where it is possible to 
prevent some specific identifiable 
form of prospective unfairness: R. (S) 
v Knowsley NHS Primary Care Trust R. 
(Ghosh) v Northumberland NHS Care 
Trust [2006] EWHC 26 (Admin), per 
Toulson J at para 57. 

Suggested Guidance
(a) Panels faced with an application by 
a party for the adjournment of 
proceedings underway in order to 
challenge by judicial review the 
Panel’s own decision should consider 
the following;

(i) There is a presumption against the 
adjournment of proceedings 
underway in order to allow a party to 
seek judicial review of a Panel’s 
decision in the sense that exceptional 
circumstances are required. However, 
it cannot be said that there is a general 
rule against such adjournments; 
exceptional circumstances do exist in 
which the High Court will intervene 
both to stay proceedings where an 
adjournment has not been allowed 
and to quash decisions under 
challenge. That said, a Panel should 
not be expected routinely to doubt the 
correctness of its own decisions in the 
absence of some objective basis for 
concluding that there is a particular 
possibility for error and that to 
proceed in the face of that possibility 
carries grave risk.

(ii) A Panel considering whether to 
allow an adjournment should 

undertake a balancing exercise which 
takes into account all the 
circumstances and, in particular, the 
potential for prejudice to the 
disciplined person in going ahead, the 
potential for prejudice to the 
proceedings in not going ahead and 
the desirability – other things being 
equal – of the timely disposal of 
proceedings. 

(iii) Where the potential prejudice in 
going ahead to the person disciplined 
is extreme or irremediable and the 
prejudice to the proceedings in not 
going ahead limited, provided that the 
Panel can exceptionally discern an 
objective basis for doubting its own 
decision, the balance is tipped in 
favour of an adjournment. 

(iv) Factors militating in favour of an 
adjournment are where:

•  the challenged decision relates to 
the global fairness of the 
proceedings, such as whether the 
proceedings should be stayed as an 
abuse of process or whether the 
particular Panel should discharge 
itself on the ground of bias or lack of 
impartiality;  

•  to proceed on the basis that the 
challenged decision is correct would 
result in an irremediable step of 
consequence and would be 
destructive of the purpose for which 
judicial review is sought, for 
example whether sensitive, 
confidential or private information is 
ventilated in a public hearing;

•  the proceedings are at an early stage 
and are lengthy and/or complex 
with the result that there would be a 
substantial benefit in avoiding 
protracted proceedings which might 
be tainted by error;

“�On�the�one�hand,�the�adjournment�will�bring�delay�
and�increased�costs�and�may�cause�considerable�
distress�or�inconvenience�to�witnesses.�On�the�other�
hand,�some�challengeable�decisions�are�best�
corrected�early�before�the�proceedings�are�tainted”
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•  a decision by the High Court can be 
obtained speedily or the 
adjournment is made conditional 
upon a speedy response (see (a)(vi) 
below) and only those representing 
the person disciplined could 
reasonably be expected to pursue 
the High Court remedy;

•  there are particular reasons why a 
rehearing would be undesirable for 
the person disciplined, e.g. he is 
privately funding his representation; 

•  the disciplined person is in jeopardy 
of a severe sanction or damage to his 
reputation;

•  the challenge is demonstrably 
arguable e.g. because there are 
divided opinions as to the correct 
legal principles or it concerns a 
difficult point of law to which the 
answer is unclear. 

(v) Factors militating against an 
adjournment (often the flip-side of the 
above) are where:

•  the issue cannot reasonably be said 
to affect the overall fairness of the 
proceedings;

•  the proceedings are short and 
simple with the result that the 
judicial review of the final 
determination of the Panel or the 
pursuit of an alternative remedy 
(such as a statutory appeal) is more 
proportionate than the judicial 
review of proceedings underway (in 
that the former are comparably 
speedy, possibly cheaper and, in any 
event, generally speaking it is more 
undesirable to delay a short hearing 
than to risk having to redo it);

•  the point arises at a late stage in 
long and complex proceedings when, 

similarly, it is more proportionate to 
challenge the final determination;

•  the decision under challenge does 
not impact with immediacy on the 
disciplinary proceedings so as to 
cause prejudice or harm and it is 
reasonable to expect the legal team 
of the person disciplined to manage 
concurrently the disciplinary 
proceedings and the pursuit of relief 
in the High Court;

•  there are particular reasons why the 
proceedings would be irremediably 
prejudiced if they were delayed e.g. 
circumstances relating to the 
availability of witnesses or their 
vulnerability or the quality of the 
evidence which they might give or 
the availability of evidence; 

•  the disciplined person is not 
realistically in jeopardy of a severe 
sanction or damage to his reputation;

•  the challenge is manifestly lacking 
in merit;

•  speed of resolution is an essential 
feature of the particular regulatory 
scheme.

(vi) It is good practice for a Panel to 
retain a grip on what might otherwise 
be an open-ended timescale when 
proceedings are adjourned, e.g. by 
directing that the adjournment does 
not extend beyond a certain number 
of hours, without a specific order from 
the High Court (as suggested by the 
Court of Appeal in Mahfouz) or, 
perhaps, without further order of the 
Panel itself. If relief cannot be 
obtained within a short period of 
time, the assessment of whether an 
adjournment should be allowed may 
well change and certainly calls for 
reconsideration.

(b) Representatives of the parties in 
hearings underway should bear in 
mind the same principles. There are 
circumstances in which those 
representing the person disciplined 
should be bold and proactive even to 
the point of absenting themselves 
from ongoing proceedings. Similarly, 
those representing the regulator 
should, in appropriate circumstances, 
concede that an adjournment (at least 
one limited in time) is the best option.

SARAH HARRIS
Barrister, Kingsley Napley

PAUL OZIN
Barrister, 23 Essex Street
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FOOTNOTES
1   R (Housnlow LBC) v School Appeal Panel [2002] EWCA Civ 900.
2  R v Huddersfield Justices ex p D [1997] COD 27, where the 

alternative remedy was an appeal to the Crown Court.
3  [2003] EWHC 1695 Admin at para 35.
4  R v. Inland Revenue Commissioners, Ex parte Preston, [1985] A.C. 

835 (HL), per Lord Scarman at p.852 and per Lord Templeman 
at p.864.

5  This is well-illustrated in police disciplinary cases: R v Chief 
Constable of the Merseyside Police Ex parte Calveley and Others 
[1986] Q.B. 424 (CA); R. v Chief Constable of Merseyside Ex p. 
Merrill [1989] 1 W.L.R. 1077 (CA)

6  Moses J at paras 10-14, agreeing with the approach of Elias J 
in granting permission.

7  Davis J at para 42.


