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Collective redundancy 

consultation 

• Overview of the obligation to consult collectively on redundancies and 
recent changes to the obligation 

 

• When the obligations are triggered 

 

• How to comply 

 

• The relationship with the Transfer of Undertakings (Protection of 
Employment) Regulations 2006 and recent changes; and 

 

• Employee liability information and micro businesses 
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Overview: what is collective 

redundancy consultation? 

• The obligation is derived from the European Collective Redundancies 
Directive (the Directive) 

 

• An employer is obliged to collectively consult if it “is proposing to dismiss 
as redundant 20 or more employees at one establishment within a period 
of 90 days or less” (section 188(1) Trade Union and Labour Relations 
(Consolidation) Act 1992 (TULRCA)) 

 

• The obligation is to consult with employee representatives 

 

• Consultation should be about the proposed redundancies with a view to 
reaching agreement 
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What is a redundancy for 

these purposes? 

• “Redundancy” has a much wider definition for these purposes than for 
statutory redundancy payments or unfair dismissal 

 

• It is a dismissal “not related to the individual concerned or for a number of 
reasons all of which are not so related” 

 

> Includes ‘traditional’ redundancy, but also SOSR dismissals 

> Includes changing terms and conditions by termination and re-engagement 

> Expiry of a fixed term contract is not included 
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The periods for consultation 

have decreased 

 

• 20 – 99 redundancies: 30 days before the first dismissal takes effect 

 

• 100 or more redundancies: 45 days before the first dismissal takes effect 
(this reduced from 90 days on 6 April 2013) 

 

• Dismissals cannot take effect before the end of these consultation periods 

 

• These are minimum periods – the overriding obligation is to consult “in 
good time” before the redundancies take effect 

 

• Proposed voluntary redundancies count towards the numbers 
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When is the obligation 

triggered? (1) 

• “Proposing” to dismiss (TULRCA) vs where collective redundancies are 
“contemplated” (the Directive) 

 

• Less than a decision, but more than a mere contemplation 

 

• The obligation could be triggered even though an employer is still 
considering alternative options 
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When is the obligation 

triggered? (2) 

Workplace closures are an area of uncertainty 

 

• UK Coal case – consultation must begin sufficiently early to include 
consultation about the business reasons for making the redundancies 

 

• European case law is ambiguous (the Fujitsu case):  

 

> the ECJ stated that the duty to consult under the Directive is triggered 
once a strategic or commercial decision has been taken compelling 
the employer to contemplate or plan for collective redundancies 

> the ECJ also said that where a decision had already been taken which 
made collective redundancies necessary, the consultation could not 
usefully involve any examination of conceivable alternatives with the 
aim of avoiding them 
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When is the obligation 

triggered? (3) 

The Nolan case 

 

> concerned the closure of a US army base 

> did not plead state immunity or special circumstances defence 

> both sides relied on the Fujitsu case 

> the claim has been upheld, despite the employer having consulted for 90 days 

 

• The employer did not consult over the decision  to close the base, 
therefore it was held that it was no longer possible to have meaningful 
consultation about avoiding mass redundancy dismissals 

 

• The issue was referred to the ECJ, but they did not provide a ruling on the 
issue 
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The Woolworths case: at one 

establishment? 

• TULRCA vs the Directive: the Directive provides member states with a 
choice of two different thresholds for the obligation to carry out collective 
consultation 

 

• The definition that domestic law chose to adopt from the Directive applies 
even where employees concerned are at different establishments  i.e. it 
does not require the redundancies  to be “at one establishment” 

 

• USDAW v Ethel Austin (the Woolworths case) – the EAT acknowledged the 
words “at one establishment” were incompatible with the underlying 
Directive and held that these words should be disregarded 

 

• This has now been referred to the ECJ 
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How to comply? 

Key points to remember 

 

• Be mindful of when the obligation will be triggered 

 

• Identify the affected employees 

 

• Identify the appropriate representatives 

 

• Are elections needed? 

 

• Remember the minimum consultation periods 
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Stage 1: The provision of 

information 

At the minimum, the following must be provided to employee 
representatives in writing 

 

• The reasons for the proposed dismissals 

 

• The numbers and descriptions of employees who it is proposed to dismiss 
as redundant 

 

• The proposed method of selecting employees who may be dismissed 
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Stage 1: The provision of 

information (2) 

• The proposed method of carrying out the dismissals, with due regard to 
any agreed procedure, including the period over which the dismissals are 
to take effect 

 

• The proposed method of calculating the amount of any redundancy 
payments to be made to employees who may be dismissed (over and 
above statutory payments) 

 

• “Suitable information” about its use of agency workers 

 

• It can be provided in stages (although not ideal) 
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Stage 2: The process of 

consultation 

• Notify the Secretary of State (form HR1) 

> The revised form incorrectly states that the obligation arises where there is a 
proposal to dismiss 20 or more employees as redundant at one establishment  
within a period of 45 days or less.  This should be 90 days or less 

> Increasingly likely to enforce for failure to comply?  

 

• Give a copy of this information to employee representatives 

 

• Meet with employee representatives 

 

• Consultation must include ways of avoiding and reducing the number of 
dismissals and mitigating their consequences 

 

• Be prepared and do not forget to also consult individually! 
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Failure to comply: the 

potential liability 

• Protective award of up to 90 days’ actual salary 
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The relationship with TUPE 

Similarities with TUPE Differences with TUPE 
  

Both include an obligation to consult 
with a recognised trade union or 
employee representatives 

The information that has to be 
provided 

Similar sanctions for failure to comply 
(90 days vs 13 weeks) 
  

Whether, and when, the duty to 
consult is triggered 

Special circumstances defence 
  

The nature of the consultation duty 
  

  The length of the consultation period 

  The party who will have liability for 
any breach 
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The relationship with TUPE:  

pre-transfer collective consultation 

• Former position: collective consultation for redundancies taking place by 
the transferee after the transfer could probably only commence after the 
transfer 

> Resulted in delay to dismissal date by period required for consultation (30/45 
days) 

> Could be impossible for a transferee to comply, for example in a change of 
location situation 

• New position: collective consultation for redundancies taking place by the 
transferee after the transfer can commence before the transfer 

• The changes are intended to 

> increase business efficiency 

> reduce the time to effect redundancies 

> reduce the impact and confusion caused by consecutive consultations; and 

> improve the ability for representatives to suggest alternatives 
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The relationship with TUPE: 

when does it apply? 

When does it apply? 

 

• When there is or is likely to be a transfer 

• The transferee is proposing to dismiss as redundant 20 or more employees 
at one establishment within 90 days or less 

• At least one employee likely to be affected by the proposed dismissals 
works for the transferor and is likely to be transferred 

 

It is consensual and voluntary - the transferee can elect to consult, or to start 
to consult, representatives of affected transferring individuals about the 
proposed dismissals before the transfer if 

 

• The transferee notifies the transferor in writing of its election; and 

• The transferor agrees to the election 
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• The transferee is deemed to be the employer 

 

• The transferee can cancel the election at any time by written notice to the 
transferor.  However, it cannot restart the process pre transfer  

> Consider potential employee relations issues for both the transferor and the 
transferee 

 

• A failure by the transferor to provide information or assistance will not be 
a “special circumstance” to relieve the transferee of its obligations 

 

• The transferee is obliged to ensure that appropriate representatives are 
given access to affected employees and are given appropriate 
accommodation and facilities (this is usually the employer’s obligation) 

 

The relationship with TUPE: 

practical issues (1) 
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The relationship with TUPE: 

practical issues (2) 

• The transferor remains liable for pay for reasonable time off of employee 
representatives 

 

• Transferors are advised to agree the information to be given to employees 
and to be present during consultation meetings 

 

• Consider what will happen if collective consultation on redundancies is not 
completed pre-transfer 

 

• Can notice of dismissal be given pre-transfer? 

> Transferor cannot rely on transferees ETO reason 

> Safest to give notice immediately after the transfer and pay in lieu of notice 
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The relationship with TUPE: 

practical issues (3) 

• Pooling, selection and alternative employment will need to be considered 
carefully 

> May need to pool with the transferee’s existing employees 

> Employees may ask about vacancies in the transferor’s business 

 

• Consider a co-operation agreement 

> Assistance with the election of representatives if needed 

> The number and timing of meetings 

> Provision of facilities 

> Pay for time off of representatives 

> Access to affected employees by the transferor 

> Joint approval of communications 
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TUPE obligations: employee 

liability information 

• Old law: Transferor must provide Employee Liability Information at least 
14 days before transfer 

 

• New law: Transferor must provide Employee Liability Information at least 
28 days before transfer 

 

• No other changes 

> No change to information which must be provided 

> Requirement to update information remains 

> Special circumstances defence remains 

 

• Applies to transfers on or after 1 May 2014 
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TUPE information and consultation 

obligations: micro businesses 

• Employers with 10 or fewer employees are permitted to inform and 
consult directly with employees 

 

• Only possible if there is no existing trade union or representatives 

 

• Applies to transfers which take place on or after 31 July 2014 

 

• Limited application, as it does not apply to larger businesses where only a 
small number of employees are affected 
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TUPE issues 

• Service provision changes 

 

• Dismissals connected with the transfer,  automatic unfairness and ETO 
reasons 

 

• Harmonisation of terms 
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Service provision change 

• New rule: the activities carried on after the alleged transfer must be 
“fundamentally or essentially the same” as those carried on before 

 

• The government’s intention is not to change the law, but rather to clarify 
the existing case law 
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Service provision change 

• Enterprise Management Services Ltd v Connect-Up Ltd 

> Tribunal must identify the activities 

> Are the post transfer activities fundamentally or essentially the same 

> Ignore minor differences in tasks or how they are performed 

> Question of fact for the Tribunal 

 

• Change of IT service provider for a number of schools 

 

• 85% of same activity taken on by new provider 

 

• Loss of some schools by new contractor to 5 other contractors 

 

• Held services fragmented and activities not the same 
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Protection against dismissal – 

old rules 

Dismissal automatically unfair if 

 

• The sole or principal reason was the transfer or 

 

• The reason for dismissal was connected to the transfer and there was no 
economic, technical or organisational reason entailing changes in the 
workforce (ETO) 
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Protection against dismissal – 

what is an ETO? 

• There must be an economic technical or organisation reason and it must 
entail changes in the workforce 

 

• Redundancies are generally ETOs (but note issue concerning relocation) 

 

• The need to harmonise terms is not an ETO: Berriman v Delabole Slate 

 

• The employer must have the ETO reason: transferor cannot rely on the 
transferee’s ETO 
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Protection against dismissal – 

what is an ETO? (2) 

 

• Spaceright Europe Limited v Ballavoine, CA: Dismissal of the MD by an 
administrator was automatically unfair; the dismissal was connected to a 
transfer even though there was no transferee at that time because it was 
to facilitate a sale as any transferee would already have its own MD 

 

• Crystal Palace FC Limited v Kavanagh, CA: the dismissal of employees to 
“mothball” a football club over the summer period until a buyer could be 
found was for an ETO reason and was not automatically unfair 
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Protection against dismissal – 

new rules 

• Dismissal automatically unfair where the transfer is the sole or principal 
reason and there is no ETO 

 

> Dismissals in harmonisation cases are normally for a reason connected with 
the transfer so no need to establish an ETO reason 

 

> Some dismissals will still be automatically unfair 
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Automatically unfair dismissals 

prior to 31 January 2014 

 

 

Reason for 
dismissal is 
transfer 
 

Reason for 
dismissal is 
connected to 
transfer 

Reason for 
dismissal is not 
connected to 
transfer 

ETO Automatically 
unfair 

No ETO Automatically 
unfair 

Automatically 
unfair 
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Automatically unfair dismissals 

from 31 January 2014 onwards 

 

 
Reason for 
dismissal is 
transfer 

Reason for 
dismissal is 
connected to 
transfer 

Reason for 
dismissal is not 
connected to 
transfer 

ETO 

No ETO Automatically 
unfair 
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Is transferor or transferee 

liable for dismissal?  

Transferee is liable for 

 

• Dismissals carried out after the transfer 

 

• Dismissals carried out before the transfer which are automatically unfair 
because there is no ETO reason 

 

NB: Previously dismissals for a reason connected with a transfer were 
automatically unfair in the absence of an ETO. Under the new rules, dismissals 
will only be automatically unfair where the sole or principal reason for the 
dismissal is the transfer and there is no ETO. There will be far fewer 
automatically unfair dismissals than before 
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Changes in terms and 

conditions – old rules 

A change in terms and conditions, even if agreed by the employee, was void if 

 

• The sole or principal reason was the transfer or 

 

• The reason for the change was connected with the transfer and there was 
no ETO reason 

 

NB: Delabole Slate v Berriman: the need to change terms of employment is 
not an ETO because it does not entail changes in the workforce 
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Changes in terms and 

conditions – new rules 

• A change in terms will be void, even if agreed by the employee, if the sole 
or principal reason for the variation is the transfer unless 

 

> The sole or principal reason for the variation is an ETO and the employer and 
employee agree that variation or 

 

> The terms of the contract permit the employer to make that variation 
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Changes in terms and 

conditions 

Collectively agreed terms 

 

• Where a variation is a term incorporated in a collective agreement a 
change is valid if both 

1. The variation takes effect more than a year after the transfer; and 

2. Following the variation the rights and obligations in the employee’s 
contract when considered together are no less favourable 

 

Relocation 

 

• An ETO reason now expressly includes the relocation of a workplace – 
designed to deal with the problem in Abellio London v Musse (EAT): this 
problem is also tackled by permitting variations where these are permitted 
by the contract but see below 
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Changes in terms prior to  

31 January 2014 

 

 
Reason for 
change in terms 
is transfer 

Reason for 
change in terms 
is connected to 
transfer 

Reason for 
change in terms 
is not connected 
to transfer 

ETO Automatically 
unfair 

No ETO Automatically 
unfair 

Automatically 
unfair 
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Changes in terms from 31 January 

2014 onwards 

 

 
Reason for 
change in terms 
is transfer 

Reason for 
change in terms 
is connected to 
transfer 

Reason for 
change in terms 
is not connected 
to transfer 

ETO 

No ETO Automatically 
unfair 
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Changes in terms and 

conditions – problem areas  

• Even if the new rules permit a change in terms, can employees claim 
constructive dismissal under Regulation 4 (9) TUPE on the basis that this is 
a substantial change to their working conditions to their material 
detriment? 

 

• When assessing changes to terms of a collective agreement which must be 
no less favourable 

> Which rights and obligations are taken into account? 

> How is the assessment of “no less favourable” made, particularly in connection 
with non-financial terms? 

> Will “no less favourable” be judged objectively from the employee’s 
perspective or subjectively?  
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Changes in terms and conditions 

under the new rules – summary (1) 

Changes permissible where 
 

• The variations are not by reason of the transfer itself 

 

• The variations are by reason of the transfer itself but for an ETO reason: but 
what would be an ETO reason after Berriman 

 

• The contract itself contains clauses permitting variations 

 

• Changes are made to collective agreements after one year 
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Changes in terms and conditions 

under the new rules – summary (2) 

 

• Dismissal and re-employment on new terms? 

> Risk of a claim for unfair dismissal and a re-engagement order (Manchester 
College v Hazel (CA)) 

 

• Dismissal and re-employment on new terms plus settlement agreement: 
effective but unattractive and messy 

 

• Wait for an intervening event so that the variation is not due to the transfer 
itself 

 

• To avoid only beneficial changes being accepted, make these conditional on 
the employee accepting detrimental changes and entitle the employer to 
revert to the original TUPE terms 
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Changes in terms and 

conditions - conclusion 

Changing terms and conditions is easier under the new rules but 

 

• A claim for constructive dismissal under Regulation 4(9) on the basis that 
the change is a substantial change in terms to the material detriment of 
the employee is a substantial problem 

 

• Greater scope to argue that no ETO is required because the transfer is the 
sole or principle reason for the change; but will previous decisions on the 
deference between “sole or principle reason for” and “reason connected 
with the transfer” still apply under the new rules?  
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