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kicking off the party 
season - Red tape or 
ticker tape? 

Not for the first time, operators in London, 
particularly those at the luxury end of the 
hotel and restaurant business, seem to 
have escaped the squeeze affecting 
customers elsewhere in the UK. The last 
few months have seen a succession of 
high-profile restaurant openings, many of 
which are backed by top chefs. Takings in 
existing outlets are said to be sharply up 
from the end of last year. There is a 
particular flurry of activity in Mayfair with 
at least five new openings since Christmas. 
In the capital at least, diners seem to feel 
that the worst is now behind us, and are 
simply not prepared to continue to forego 
what has become more a lifestyle choice 
than an indulgence.

The booming market for luxury hotels in 
London seems even more at odds with 
those elsewhere in the UK. Refurbishments 
and re-launches have come thick and fast 
since the start of the year, including at the 
Waldorf Astoria in Syon Park, Corinthia, 
and Four Seasons. Perhaps most 
prominently, the St Pancras Renaissance 
(owned by Marriot International) finally 

re-opened for business in March after a 
£200 million restoration, 76 years after it 
originally closed for business. Notwith-
standing an unsettled Middle East and  
the tsunami in Japan, in February luxury 
hotels hit occupancy rates of almost 70%.

At the other end of the market, the picture 
is very different. Country hotels and pubs 
were hit hard by the snow prior to 
Christmas, and growth remains flat. 
Notwithstanding recent unexpected dips in 
the rate of inflation, some recent research 
by Begbies Traynor, the rescue and 
restructuring specialist, indicates that the 
number of businesses showing signs of 
distress in the bar and restaurant sector 
has increased by 68% since the same  
time last year. This statistic would seem to 
tally with the scathing comments from 
across the hospitality industry at the 
Treasury’s refusal to remove the beer tax 
escalator in the March budget. Many will 
look back with increasing cynicism at the 
Prime Minister’s commitment last autumn 
to lead a “pub-friendly government”, with  
the pub at the heart of the “Big Society”.

In previous editions of the Operator we have 
looked at the Government’s proposed 
reforms to “rebalance” the Licensing Act 
2003. Late last year the Home Office 
produced its response to the public 
consultation and it seems that to a degree 
the concerns of the Licensing, Hospitality 
and Leisure industry have to some extent 
been heard and acted upon. 

Undoubtedly the most significant victory for 
the industry is the revision to the appeals 
process. Decisions of the licensing authority 
will not have immediate effect which means 
that pubs will be permitted to continue to 
trade whilst awaiting the outcome of an 
appeal against revocation of their licence. 
Also of note, is their u-turn on what weight 
Police representations will be afforded. 
During the initial consultation, it was 
proposed that licensing authorities would be 
obliged to accept all representations, 
notices and recommendations from the 
Police. This has been dropped from the Bill, 
although it seems that an instruction to this 
effect may still be included in the Guidance 
to the Act.

After another long hard winter, operators in the UK have emerged blinking into 
the light to gear up for what they will hope will be a buoyant Spring and Summer 
trading period. For many, the Royal Wedding would have been an unexpected, 
but very welcome, means of kick-starting the party season, but their challenge 
will now be to keep up momentum and to see a real increase in profits. This may 
be no easy feat. New regulation continues to emanate from the Government, 
and, after the March Budget and the decision to retain the beer tax escalator, 
some operators feel positively persecuted. Across the Licensing, Hospitality 
and Leisure industry as a whole, there are few consistent trends. Just as one 
sector appears to rally from the downturn, another seems to flounder. In this 
precarious environment, operators cannot afford to be tripped up by red tape – 
it may be the difference between survival and closure.
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However, the Government policy 
programme to build the “Big Society” still 
keeps a foothold in the reforms. Their 
intention to give greater weight to the views 
of the local community has been 
maintained; applicants will now be 
required to demonstrate the steps that they 
will take to consider the interests of their 
local area. The controversial plan to lower 
the burden of proof on licensing authorities 
from making decisions based on a 
“necessity” test to an “appropriateness” 
test has also survived, as have the 
proposals in respect of Early Morning 
Restriction Orders and the Late Night Levy. 
The Government has stood its ground on its 
intention to act tough on those operators 
who sell alcohol to underagers. The law 
relating to persistent sales, two or more 
sales in three months, will see a doubling 
of the maximum fine to £20,000 and new 
powers will allow an extension of the 
voluntary closure period from 48 hours to 
two weeks. Unfortunately, a number of the 
proposals that remain, in our view, run 
contrary to the Government’s objective of 
avoiding penalising the majority of 
premises who sell alcohol responsibly and 
will impose costly burdens on the 
responsible operator. 

Turning back to the celebrations of the last 
few months, it seems that many operators, 
particularly those in the Trade, have 
approached the Royal Wedding with great 
gusto. Wedding breakfasts, street parties, 
discos, barbecues, fireworks, live music 
and other entertainment has been taking 
place across the UK. Although the cost of 
staging these events will have been 

considerable for the smaller operator, the 
potential rewards would have been great. 
However, from a legal perspective, and as 
we’ve highlighted in previous editions of the 
Operator, on a day to day basis any licensed 
operator must contend with ever more 
regulation, and this is even more the case 
when their business is diversifying. Many 
entrepreneurial operators are well used to 
staging such events, but the uninitiated 
should tread cautiously. 

It may be that the Government is aware that 
such regulation may be a serious 
constraint to growth – it has just launched 
the ‘Red Tape Challenge’, a public 
consultation on current levels of 
regulation: http://www.redtapechallenge.
cabinetoffice.gov.uk/home/index/. 
Licensees have been invited to submit their 
views on regulations that affect the food, 
drink and hospitality sector between 6 and 
20 May, and when the consultation closes, 
ministers will either have three months to 
decide which regulations to scrap or must 
justify those that they intend to keep. 

In this edition of the Operator we consider 
some of the topical issues affecting the 
sector. In his article on page 4 Ben Kemp 
looks at some recent decisions of the High 
Court which have considered the extent to 
which an appeal court is entitled to hear 
new evidence on licensing appeals. In their 
article on page 6 Jonathan Grimes and 
Adrian Darbishire consider the significance 
of the first conviction under the Corporate 
Manslaughter and Corporate Homicide Act. 
In his article on page 8 Mark Beardsworth 
looks at corporate liability and offers some 

‘top tips’ to help operators prepare for the 
legal challenges they will face in the future. 
In her article on page 9 Lucy Thomas looks 
at lease renewals and suggests some 
simple steps that could be taken to deal 
with that process. Finally on page 10 Simon 
Halberstam reviews a landmark case that 
has been taken to the European Court of 
Justice which has the potential to change 
the way in which sports broadcasting rights 
are sold across Europe. 

If you are a corporate or individual operator 
in the Licensing, Hospitality and Leisure 
industry, then we at Kingsley Napley offer a 
fully intergrated service, advising you on 
all applicable regulations and on all 
commercial issues which you may 
encounter in running your business. Our 
team of specialist lawyers can advise on all 
applicable issues in the sector and can 
provide you with the peace of mind that 
your business is operating lawfully. With 
innovative and experienced lawyers, we are 
known for our ability to present clients with 
pragmatic and cost-effective legal 
solutions. For further information, please 
call 020 7814 1200 to speak to a member of 
the team.

JaMes FulForth
Partner, Corporate and Commercial
ne jfulforth@kingsleynapley.co.uk

Melinka Berridge
Partner, Regulatory and Professional Discipline
ne mberridge@kingsleynapley.co.uk
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The right to appeal against the 
decision of a local licensing 
authority has recently been under 
the judicial spotlight. In particular, 
the courts have been grappling 
with the tricky question as to the 
extent to which the appeal court is 
entitled to hear evidence and 
decide the matter afresh. Important 
principles emerge which will be 
relevant to those involved in, and 
affected by, decisions under the 
Licensing Act 2003 (“the 2003 Act”).

In Hope & Glory Public House Limited v City of 
Westminster Magistrates’ Court [2011] EWCA 
Civ 31, the appellant (“Hope & Glory”) took 
issue with a number of conditions 
imposed upon its licence by the Licensing 
Sub-Committee of Westminster City 
Council. Hope & Glory owned a licensed 
public house in Soho, London. Its licence 
was reviewed following complaints by 
local residents about the level of noise 
caused by customers taking their drinks 
out of the premises and congregating on 
the street in the evening. The conditions 
imposed by the Sub-Committee included 
a provision that no customer should be 
permitted to take drink from the premises 
in an open container after 6 p.m.

Under s.181 of the 2003 Act, a right of 
appeal is available to the Magistrates’ 
Court, a right which was exercised by 
Hope & Glory in appealing, initially, to the 
City of Westminster Magistrates’ Court. 
Rejecting the appeal, District Judge Snow 
stated that he was satisfied that the 
“conditions imposed by the Licensing Sub-

Committee are necessary and proportionate to 
ensure the promotion of the licensing 
objectives”. Hope & Glory appealed again, 
this time to the Court of Appeal, arguing 
that the legal approach adopted by the 
district judge had been unduly narrow.

The difference between appeals
It is appropriate to recognise that not all 
appeals are in fact equal in scope. 
Classically, lawyers draw a distinction 
between a “review” on the one hand and 
an “appeal proper” on the other. The 
former involves the appeal court 
restricting its enquiry to the question as 
to whether the original decision maker 
was entitled to reach its decision. 
Typically, the appeal court’s enquiry might 
be restricted to the question as to whether 
the original decision maker conducted 
itself properly, according to its own 
procedures, and exercised its discretion to 
arrive at a decision which was within the 
range of outcomes reasonably available to 
it. That is a quite different question from 
the wider consideration as to whether the 
decision reached was, in fact, the right 
one. An “appeal proper” on the other hand 
is more extensive than a review, allowing 
evidence (and potentially new evidence) to 
be (re-)heard in assessing the merits (as 
opposed merely to the legality) of the 
original decision and determining the 
matter afresh. As will be obvious, the 
point is an important one because it 
defines the extent of the right of parties to 
challenge the underlying decision. The 
nature of the appeal available may be 
defined, as here, in legislation, or may be 
dictated by considerations of fairness and, 
in certain contexts, by the Human Rights 
Act. It was accepted in the Hope & Glory 

case that the appropriate appeal 
mechanism was a re-hearing, at which 
evidence could be led. The Appellants, 
however, contended that the district judge 
had nonetheless misdirected himself 
because he had “wrongly placed the burden 
on the appellant to disprove that the noise 
caused by customers ... was such as to amount 
to a public nuisance and that the conditions 
imposed by the Licensing Authority were 
necessary and proportionate.” In effect, 
according to Hope & Glory, the district 
judge had placed too great a weight on the 
original decision of the Licensing Sub-
Committee, incorrectly placing the burden 
of disproving the basis for that decision 
upon the Appellant, which was thereby 
denied a fair hearing.

A ‘third way’?
The challenge for the Court of Appeal in 
Hope & Glory lay in reconciling apparently 
contradictory authorities which, on the 
one hand, required that the appeal was an 
“appeal proper”, allowing evidence to be 
called and (re-) heard, and a fresh decision 
reached, and, on the other, attaching 
weight to the original decision of the 
licensing sub-committee to the extent of 
placing the onus on the appellant to 
disprove the basis for that decision. The 
Court held that these two conceptual 
approaches could in fact be reconciled 
and that the district judge had been 
correct in his approach. Dismissing the 
appeal, the Court endorsed the approach 
of Lord Goddard CJ in Stepney Borough 
Council v Joffe [1949] 1 KB 599, also quoted 
with approval by Edmund LJ in Sagnata 
Investments Limited v Norwich Corporation 
[1971] 2 QB 614. Having recognised that 
there was in that case an unrestricted 

Licensing appeals in the 

Spotlight
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appeal, involving the (re-)hearing of 
evidence, Lord Goddard stated as follows;

“That does not mean to say that the court of 
appeal..... ought not to pay great attention to 
the fact that the duly constituted and elected 
local authority have come to an opinion on the 
matter, and ought not lightly, of course to 
reverse their opinion. It is constantly said 
(although I am not sure that it is always 
sufficiently remembered) that the function of a 
court of appeal is to exercise its powers when it 
is satisfied that the judgment below is wrong, 
not merely because it is not satisfied that the 
judgment was right”.

Following this analysis, the district judge 
had been right in his approach and there 
was no inconsistency in, on the one hand, 
allowing a full (re-) hearing of evidence, 
whilst, on the other, placing weight upon 
the decision of the licensing authority 
such that the onus lay with the appellant 
to disprove its decision.

Last word (for the time being)
Asked recently to interpret Hope & Glory in 
the context of judicial review proceedings, 
the Administrative Court in the case of 
The Queen on the Application of Townlink 
Ltd v Thames Magistrates Court (Townlink) 
[2001] EWHC 898 (Admin) made clear that 
the appeal court does require to consider, 
“the rightness of the decision itself” and not 
merely its legality. Having regard to the 
passage from Lord Goddard, quoted above, 
Lindblom J stated that the appeal court 
had nonetheless, “to come to [its] own 
conclusion on the merits of the appeal”, and 
accordingly, “to consider on the merits 
whether the decision of the licensing sub-
committee ought to be upheld”.

In thus interpreting the Hope and Glory 
decision, the Court in Townlink appears to 
have placed greater emphasis on the 
requirement for a full re-hearing as 
compared to the weight to be attached, at 
appeal, to the licensing authority decision. 
If that is correct, however, the question 
does seem to be begged as to what 
importance is actually to be attributed to 
the judicial direction, approved in Hope & 
Glory, to the effect that the appeal court 
should “not lightly reverse” the licensing 
authority decision, only doing so if, 
“satisfied it is wrong”. If in fact, following 
Townlink, the rightness, or wrongness, of 
the original decision is to be decided 
following a fresh consideration in light of 
a full re-hearing, one might be forgiven for 
wondering whether in fact we have moved 
very far from an ‘appeal proper’, as 
traditionally understood.

No doubt we have not heard the last 
judicial word on the subject. In the 
meantime, the approach taken in the 
recent cases would appear encouraging  
to those contemplating appeals- and who 
are able to present evidence to support 
their position. 

The discussion in this area will also 
be of relevance to the regulatory bodies 
whose decisions are subject to statutory 
appeal. The key point will be to be clear 
as to the extent and scope of that appeal 
mechanism, and as to the approach which 
may therefore be taken by the court.

Ben keMp,
Partner, Regulatory and Professional Discipline
ne bkemp@kingsleynapley.co.uk
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The company was ordered to pay a fine of 
£385,000 but allowed 10 years within which to 
pay having regard to the company’s limited 
means. The judge, Mr Justice Field, commented 
in the course of sentencing remarks that the 
fine might put the company into liquidation, 
going on to say, “If that is the case it’s unfortunate 
but unavoidable. But it’s a consequence of the serious 
breach”. Both the level of the fine and this 
remark are consistent with guidance issued 
last year by the Sentencing Guidelines Council. 
This recommended a starting point of around 
£500,000 for convictions for corporate 
manslaughter. As to the effect on the company 
of a fine the guidance stated, “whether the fine 
will have the effect of putting the defendant out of 
business will be relevant; in some bad cases this  
may be an acceptable consequence.”

The significance of the case lies as much in 
what it represents as in what it achieved. 
Cotswold Geotechnical Holdings Ltd was a 
small company effectively under the control of 
a single director. The breaches of safe practice 
were stark. Given the virtual indivisibility as 
between company and senior management and 
the significant failings that were revealed the 
jury had little difficulty in reaching a decision, 
returning a guilty verdict within 2 hours. 
Nonetheless, the case demonstrates that the 
Act can provide a framework within which 
prosecutions can succeed. The CPS stated in its 
press release that it “is currently considering a 

number of other files of evidence in relation to further 
possible prosecutions for the offence.”

One would hope that for the responsible 
operator in the Licensing, Leisure and 
Hospitality industry the risk of a fatality  
in the workplace would be relatively low. 
However, be warned, if there is a death in  
the workplace, investigators will inspect  
your business to identify the the underlying 
causes of the accident. With that in mind  
there are, a few simple steps that can be  
taken to minimise your risk:

l  Identify the hazards and take immediate 
steps to rectify them;

l  Ensure you have a full set of risk assessments 
and make sure they are up-to-date;

l  Ensure that your training programmes 
are effective and keep full copies of your 
training records;

l  Review your accident records and 
make improvements on those areas  
that regularly appear;

l  Ensure that your property is well maintained;

l  Conduct random audits on your safety 
standards and staff compliance with those 
standards; and

l  Ensure you invest appropriately in 
creating a health and safety culture in  
your workplace.

Holding the company 
to account - The first 
conviction for corporate 
manslaughter
On Tuesday 15 February 2011 Cotswold Geotechnical Holdings Ltd became the first 
company to be convicted of corporate manslaughter under The Corporate 
Manslaughter and Corporate Homicide Act 2007 (“the Act”). The case was brought 
following the death of Alexander Wright on 5 September 2008, an engineer, who was 
killed while collecting soil samples in an unsupported trench which collapsed on 
him. In this article, we consider why have there not been more corporate 
manslaughter prosecutions since the Act came into force and ask what we can expect 
following the Cotswold case.
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In the two years after April 2008, when 
the Act came into force, about 500 people 
were killed in accidents at work. The HSE 
starting point is that all workplace deaths 
are preventable, and it is unusual for 
such a death to occur and for no fault to 
be found in the conduct of the relevant 
undertaking. In some such cases, there 
may be no fault at a senior management 
level, in others the degree of fault will be 
trivial, in which case a charge of 
Corporate Manslaughter may not be 
justified. But even if only half of cases 
involve fault on the part of senior 
managers, and if in only one in ten of 
those is the consequence a serious breach 
of duty, that leaves 20 or 30 potential 
corporate manslaughter prosecutions 
since the CMCHA came into force. So why 
has there been just one corporate 
manslaughter prosecution and can we 
expect more following the Cotswold case?

The first possible cause of reluctance by 
prosecutors to bring corporate 
manslaughter prosecutions is the 
hangover from the pre-Act days, when 
corporate manslaughter prosecutions 
were regarded as ambitious, inherently 
difficult and prone to expensive failure. 
The failures of prosecutions following 
disasters such as Herald of Free 
Enterprise and Hatfield are better known 
than the handful of successes. With the 
new Act attracting criticism for failing to 
address all of the problems with the 
previously existing common law offence, 
the sense that corporate manslaughter 
contains traps for the unwary has 
persisted, and must have put off many 
prosecutors inclined to caution. 

A related factor may be a reluctance to be 
the first. It seems to have been assumed 
that the Act would need a disaster or 
other high-profile case to launch it. The 
very ordinary, sadly ordinary, Cotswold 
Geotech case was dismissed by some as a 
bit disappointing, almost as if it was 
unworthy to be the first case under the 
Act. It was (rightly) pointed out that this 
was a case which could just as well have 
been prosecuted under the common law, 
and (wrongly) suggested that it was not 
what the Act was intended for. The Act 
repealed common law corporate 
manslaughter, and the section 1 offence 
is intended to meet any case in which 
such a charge could have been brought, 
as well as some in which it could not. It 
was always envisaged that it would be 
used most on the most common kind of 
case, where death has resulted from the 
dangerous activities of a small company 
run by a few individuals who are close to 
the action.

The Future
Now there has been a conviction, what 
will change? Take a moment to consider 
the Cotswold Geotech case: as things 
turned out, the case was stayed against 
the sole director of the company, and the 
trial was therefore of the company alone, 
without a human defendant. Although in 
fact the company’s guilt was based on the 
actions of one person, it was not 
necessary in law for the jury to convict 
him before convicting the company. And 
the trial was neatly conducted, occupying 
a total of just 13 sitting days, with a 
significant fine at the end of it.

That case shows that the Act works 
perfectly well for what will continue to be 
the most common type of case. Without a 
human defendant, the charge is simply of 
a managerial fault for a bad breach of 
duty which caused death. Experience 
tells us that this is a routine case. Of 
course there will be cases which explore 
the limits of who are the “senior 
managers” and other legal matters, but 
those will be few. And of course, when 
the Act comes to be employed in a case 
involving a large company, like the great 
train crash cases, the trial will be long, 
difficult and expensive. Fortunately those 
cases will be rare. For the vast majority of 
prosecutions arising from workplace 
death, the Act is workable and effective.

This conviction will give heart to 
prosecutors to charge when the facts 
suggest a falling far below the required 
standard in a workplace death. Indeed, 
some decisions (one hopes not many) 
may even have been awaiting the 
outcome of the case. Not a stampede of 
such cases, but five or ten a year at least. 
And more convictions will follow.

Finally, while the CMCHA was the single 
most over-hyped piece of legislation (at 
least until the Bribery Act), the Health 
and Safety Offences Act 2008 was one of 
the most overlooked. But on the very 
same day that Cotswold Geotech was 
convicted in Winchester, at the 
Chelmsford Crown Court another little 
bit of history was quietly made: Phillip 
Dutton, a former health and safety 
manager, became the first person to 
receive a custodial sentence for a breach 
of section 7 of the Health and Safety at 
Work Act 1974 (duty of an employee to 
take reasonable care for the health safety 
of himself and others). On 3 February 
2009, just three weeks after the custodial 
penalty became available, he had poured 
an accelerant onto a skip fire which 
caused an explosion in which he suffered 
serious injuries, for which he was 
sentenced to four months’ imprisonment, 
suspended for two years. 
Consider this as the shape of trials to 
come: a company charged with 
manslaughter, with its senior managers 
facing prison for simple breaches of duty. 
That is a newly available and highly 
attractive proposition to a prosecutor 
trying to balance the desire to hold a 
company to account, while recognising 
the difficulties of proving against decent 
men and women the fault necessary to 
constitute gross negligence.

Jonathan griMes
Partner, Criminal
ne jgrimes@kingsleynapley.co.uk

adrian darBishire
Barrister, QEB Hollis Whiteman 

Adrian Darbishire is a well-known criminal 
barrister specialising in defending health and 
safety cases. He has successfully defended 
in many corporate and gross negligence 
manslaughter prosecutions, including the Hatfield 
rail crash, as well as other health and safety 
matters. He acted for the prosecution in the 
Cotswold Geotech case. 
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This article examines what the current 
legal threats are to business and why 
these threats are as relevant to directors 
and senior officers as to the operators 
themselves. New legislation, a growing 
claims culture and a seemingly never 
ending expansion of the regulatory 
regime are considered. 

Companies and Partnerships are often 
described as having limited liability. In 
pure financial terms this may be right but 
in the current legal environment sceptics 
may say the phrase is misleading. Most 
directors and senior officers looking 
closely at their legal obligations in 2011 
may prefer to stay in bed in the morning. 
That, however, would be “neglect” in the 
eyes of the law and they may be liable 
anyway. 

The end of the world?
The most “at risk” group under the 
Bribery Act, due to come into force on 1 
July 2011, are small and medium sized 
enterprises (“SMEs”). The broadsheets 
have been enthusiastic to say the least 
about the current risks with headlines 
such as: “Natwest 3: could you be next?” and 
“Get ready to be raided” littering the press. 
How do they get away with this? The 
short answer is that the business 
environment has been changing rapidly 
in the last ten years and continues to do 
so. Directors are more accountable 
because there are more people with a 
grasp of the legal position who are able to 
bring them to account. Private litigants 
now have access to litigation funding and 
conditional fee arrangements. Auditors 
and external advisors are ever more 
probing and sceptical as they too are 
feeling the regulatory pinch. Shareholders 
are increasingly institutionalised so that 
directors are increasingly justifying their 
results and their existence to the markets 
and analysts.

Whilst prosecutors and regulators have 
seen massive slashes in funding recently, 
that has not given the corporate world 
any breathing space. This is because there 
are several large and wide reaching pieces 
of legislation which are now bedding in 
and producing healthy numbers of 
simplified investigations. Foremost of 
these is the Companies Act 2006 which is 

the starting point for directors’ duties. 
Under this new code, acts and omissions 
can be investigated and prosecuted, for 
example by the Companies Investigation 
Branch (“CIB”) of the Department for 
Business Enterprise and Regulatory 
Reform (“BERR”). Such regulators are not 
shy. The increased burden under s.172 of 
a Director to discharge the good faith 
duty is an obvious example. 

The HSE and the FSA have now brought a 
number of cases against private 
individuals where arguably more time 
and attention could have been given to 
the corporate entity itself. Even when the 
corporate is the target of an investigation, 
a director is just as likely to be joined as 
part of any proceedings. Directors are 
equally as likely to be probed by a 
customer or client or by a liquidator 
receiver or administrator. Directors can 
also be guilty of a criminal offence when 
they have committed or consented to an 
offence of copyright or trade mark 
infringement committed by the company.

What does the director get in return for 
this burden? Since 2005 companies have 
been allowed to indemnify their directors 
in respect of a greater range of liabilities 
and defaults. The company may fund the 
cost of the defence of any civil, regulatory 
or criminal proceedings of a director, 
providing that any such loan is repaid if 
the director is subsequently found liable. 
This is sometimes described as an 
optional benefit and a company is not 
obliged to indemnify a director facing 
investigation.

Sector specific liability
Considering the Licensing, Hospitality 
and Leisure industry for a moment, a 
rough sketch of risk areas may start with 
health and safety, food safety and 
hygiene, licensing, employment and the 
employment of illegal workers. However, 
it might equally include problems of 
bribery, cartels and providing misleading 
statements to the market in relation to 
performance, intellectual property, waste 
regulations, infringement, and internal 
and external fraud. Identifying these 
risks are the first stages in any effective 
corporate compliance strategy. By 
identifying your risks, then you will be 

better able to plan to ensure that they 
remain a risk and not a reality.

Compliance systems and controls
Directors can minimise their personal 
risk by delegating risk management and 
assessment effectively. This would 
include a system for regular risk 
assessment whether locally or centrally 
and setting up an internal audit and 
investigation function. This kind of 
“corporate speak” often deters SMEs from 
addressing risk issues. Their mantra is 
“we are small enough to know anything 
that goes on”. This does not remain the 
case for long however and experience 
shows that businesses that are most at 
risk are the ones that are growing in size. 
Quite literally they become a victim of 
their own success. As the management 
function becomes stretched and 
shortcuts are taken, leading to increased 
risk for those leading the company. 

In order to reduce risk we recommend 
that policies need to be drafted carefully 
and distributed widely. They should be in 
soft (emails, intranet) and hard copy 
format. Education and training should lie 
at the heart of the business. 

Further complaints and incidents should 
be recorded with care and reviewed. “An 
open door” environment should prevail so 
that all parts of the business are 
encouraged to communicate and speak 
openly about troubles and concerns. 

Finally, be prepared. There is absolutely 
no point in having a risk and compliance 
policy circulated on the same day that 
you start an internal investigation or are 
raided by a prosecutor. Investigations 
often focus on the role of directors within 
the “cascade of management”. An 
informed awareness of risk levels and a 
culture of care as opposed to neglect are 
important assets for a well managed 
business and will often save directors 
from liability.

Mark Beardsworth
Partner, Criminal 
ne mbeardsworth@kingsleynapley.co.uk

Assessing legal threats to business - 
Can corporate liability ever 
be “limited”?
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lease renewals - 
How to avoid costly pitfalls
The Licensing, Hospitality and 
Leisure industry has been one of 
the worst affected sectors during 
the recession. Whilst it has been 
predicted that only the wholesale 
and retail and the construction 
sectors are ahead of hotels and 
restaurants in being likely to be 
facing insolvency in 2011. For 
operators - who are usually 
tenants – rent can often be the 
largest single item of 
expenditure. The terms on which 
the premises are occupied are 
therefore crucial to running a 
profitable business. 
Consequently, the ability to be 
able to deal with the lease 
appropriately to match the needs 
of the operation is important - 
whether by way of renewal or by 
an exit strategy through 
assignment or the exercise of a 
break clause.  

Lease terms have been getting shorter 
which has necessarily meant that the 
renewal of the lease becomes a more 
frequent occurrence. Where the lease has 
been a long lease of perhaps 20 years, as 
has been more commonplace in this sector, 
and it is now due for renewal, the maximum 
new lease term that can be awarded by the 
court is 15 years (although the parties can 
agree a longer term). Where, however, a 
tenant is seeking a shorter term than the 
expiring lease, there may be room for 
negotiation with a landlord who would prefer 
to retain an existing tenant than be forced to 
try and find a new one. Upwards and 
downwards rent reviews are also becoming 
more accepted and there is scope to 
introduce these into renewal leases where 
previously there had been an upwards only 
rent review clause.

For leases protected by the Landlord and 
Tenant Act 1954, notice under the Act can be 
served by either party to determine the 
lease and/or request a new one up to a year 
before its contractual expiry date. From the 
landlord’s point of view, this can be an 
opportunity to bring matters to a head 
sooner rather than later if there is the 
possibility that the tenant may leave upon 
contractual expiry and the premises will 
need to be marketed for re-letting. From the 
tenant’s point of view, however, if it wishes to 
vacate upon the contractual expiry date, 
there is no obligation to warn the landlord of 
its intention to do so; it can simply move out 
and the lease will end. Even if court renewal 
proceedings have been commenced prior  
to the lease expiry, the tenant can cause 
these to be ineffective by moving out prior to 
the contractual expiry date albeit there may 
be costs consequences for the tenant by 
doing so. 

Landlords will be keener to retain tenants of 
good covenant and therefore applications by 
successful operators to assign the lease to 
someone of less good standing may meet 
with some resistance. There is an obligation 
on the landlord to act reasonably but 
grounds for refusal may be more closely 
scrutinised to see if there is room for a court 
challenge. Where the court found that a 
landlord had behaved cynically and 
unscrupulously in delaying the grant of a 

licence to assign with the intention of 
frustrating the tenant’s proposed 
assignment, the tenant was awarded 
exemplary damages of £25,000. If a suitable 
assignee can be found, however, it may allow 
the tenant to turn a profit on premises where 
it has incurred fitting out costs rather than 
having to remain until the end of the lease 
and bear the costs of stripping out and any 
claims for terminal dilapidations.

For tenants who are midway through a lease 
which contains a break clause, the exercise 
of this may provide an obvious exit route 
from premises which it wishes to leave. The 
break clause needs to be considered well in 
advance of the date on which it is due to be 
exercised to ensure that any preconditions 
are satisfied. Failure to comply strictly with 
all or any of these may result in failure to 
exercise the break which could prove 
disastrous if the premises have been 
vacated and the business is operating and 
paying rent on new premises in the 
meantime.

Planning ahead, where possible, will enable 
operators to maximise the benefit of the 
terms on which they occupy premises and 
put them in a stronger position to improve on 
these as circumstances change and allow in 
the testing times which are predicted for the 
foreseeable future.

lucY s thoMas
Senior Associate, Dispute Resolution 
ne lsthomas@kingsleynapley.co.uk
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Sky is a hugely successful broadcasting 
phenomenon. A major part of Sky’s 
success stems from its broadcasting 
rights in respect of major sports events 
and, in particular, the rights it holds to 
the broadcasting of Football 
Association Premier League (“PL”) 
matches. At present it holds 5 of the 6 
broadcasting packages awarded by the 
PL. It would probably have all 6 if the 
European Commission had not raised 
objections to Sky’s dominance in the 
past and negotiated a settlement to the 
effect that no single bidder could win 
all the marketed packages.

As PL matches are, by far, the most 
popular sports broadcasts in the UK, 
Sky’s rights, which continue until 2013, 
give Sky an effective stranglehold over 
pubs and other venues that wish to 
broadcast live sports.

The PL grants exclusive licences to 
broadcasters on a territorial basis so 
that whilst Sky (and ESPN) have 
exclusive rights to broadcast in the UK, 
foreign broadcasters are awarded the 
equivalent exclusive rights for their 
respective jurisdictions. Whilst PL 

matches are also popular in many 
other countries, interest is obviously 
highest in the UK so that the PL can 
obtain far higher sums in the UK 
auction than elsewhere. As the 
business is so profitable, UK 
broadcasters, notably Sky are willing to 
pay “top dollar” to secure these rights. 
All well and good for both the PL and 
Sky until the advent of a certain Karen 
Murphy, redoubtable landlady at the 
“White Red and Blue” in Southsea. Mrs. 
Murphy wanted to show live sports in 
her pub but contended that she could 
not afford Sky’s charges. She therefore 
subscribed to Sky’s Greek counterpart, 
Nova, the PL’s licensee for Greece using 
a Greek viewing card and decoder 
obtained through Mrs. Murphy’s 
co-defendant QC Leisure.

The PL claims that by purchasing the 
card and equipment, Karen Murphy 
was illegally circumventing the 
exclusive rights of the PL’s authorised 
domestic broadcasters. 

As you may be aware, the idea behind a 
“common market” is that there should 
be a single European market without 

trade barriers so that competition is 
enhanced and efficient businesses and 
cost-conscious consumers benefit. The 
Common Market is underpinned by 
various freedoms enshrined in the 
Treaty of Rome and subsequent multi-
lateral treaties.

These freedoms include the freedom to 
provide services and goods across EU 
borders (Articles 28 and 49 EC Treaty) 
without restriction unless restrictions 
can be justified on the basis of general 
interest objectives such as protection 
of public policy, notably consumer 
interests. The disagreement between 
Sky and Karen Murphy therefore 
evidenced a clash between 
fundamental freedom and competition 
principles of European law on the one 
hand and copyright and associated 
broadcasting rights on the other. 

Mrs. Murphy and QC Leisure have both 
been prosecuted in the High Court and 
both cases were referred to the 
European Court of Justice (ECJ) under 
Article 234 of the Treaty of Rome to 
resolve this collision between 
copyright holders’ licensing rights and 

The BIG match - 
EU Law v IPR
Sky Television, recently celebrated 
its 20th birthday. In this article we 
look at a landmark case brought by 
a Portsmouth-based pub landlord, 
before the European Court of Justice 
which could change the way in 
which sports broadcasting rights are 
sold across Europe
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freedom of movement principles 
enshrined in the European Treaty.

Both cases raise the fundamental 
question as to whether in the EU there 
is really a single unified PL 
broadcasting rights market or a 
fragmented territorial one. This is a 
vital issue for broadcasters and rights 
holders and Sky was allowed to 
intervene in this case in order to 
participate in the reference.

The Advocate General, Professor 
Juliane Kokott has now opined and 
where the Advocate General leads, the 
ECJ usually follows.

In her opinion, the showing of Premier 
League live matches in pubs does not 
constitute communication to the public 
under Article 3(1) of the Info Society 
Directive therefore no violation of 
copyright could be affirmed, as no such 
communication occurs. In particular, 
she stressed that the showing of TV 
programmes in bars and pubs does not 
fall within a specific category identified 
in the Info Society Directive, i.e. the 
communication to the public not 

present at the place where the 
communication originates. She 
stressed that when publicans show TV 
programmes the relevant public (i.e. 
the pub customers) is present at the 
place where the communication 
originates. In other words, the 
communication would originate on the 
TV screen.

Exclusive national rights have been the 
lucrative basis on which the PL and Sky 
have based their business models and 
the aim of the PL is to secure the 
protection of its rights (and revenues) 
by procuring a ban on the import, sale, 
installation and use of ‘foreign’ 
decoders. If the ECJ upholds the 
Advocate General’s opinion, this will 
mean that the use of foreign decoders 
will be legitimate and this will 
undermine both the exclusivity 
arrangements and the concomitant 
value of the licensed rights. 

This is, however, a big “if” as there 
have already been many comments, 
both neutral and partisan which 
question the validity of the Advocate 
General’s opinion and suggest that it is 

inconsistent with existing case-law. 
The ECJ will make a ruling on the 
matter later this year.

If upheld, this opinion will almost 
certainly lead to the development of a 
new trans-European licensing model. 
In principle this should mean more 
competition and a resultant better deal 
for UK consumers (and pub owners). 
However, in light of the fact that the PL 
screening packages are bound to be 
astronomically expensive and only 
justifiable for those who have an 
extensive UK customer-base, it is likely 
that Sky, albeit at a greater cost, will be 
able to maintain and, perhaps even 
extend its reach and this could 
ultimately result in a worse deal for the 
UK consumer.

siMon halBerstaM
Partner, Corporate and Commercial 
ne shalberstam@kingsleynapley.co.uk
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