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The start of a new year is a time 
when new resolutions are 
forged and past difficulties 
readily forgotten. If 2010 was 
an Annus Horribilis for the 
Licensing, Hospitality and 
Leisure industry then, 
notwithstanding the immediate 
impact of the rise in VAT, the 
first few weeks of 2011 seem to 
suggest a return to better 
times. According to the popular 
press, the long-forgotten “feel 
good factor” is to make a 
return. April brings with it a 
Royal Wedding (albeit one 
reflecting the austerity of the 
times) and the build-up to the 
2012 Olympics is likely to have 
an increasing impact as the 
year progresses. Operators 
across the industry will want to 
see this optimism translate to 
their bottom line, but they 
should continue to keep a close 
eye on the day to day issues 
affecting their own businesses. 
If the last six months are 
anything to go by, it will be the 
creative and flexible operators 
who prosper in 2011, provided  
they don’t fall foul of an 
increasing number of legal 
“banana skins”.

In the Autumn 2010 edition of “The 
Operator”, we looked in detail at the 
health of the pub, hotel and restaurant 
sectors. Whilst we could see definite 
signs of life in a number of areas, 
particularly for those operators who had 
ventured beyond traditional models (for 
example, those operators who had 
re-positioned their brands towards sale of 
food and coffee, and to emphasise their 
“green” credentials), our concern was that 
this would be stifled by a new wave of 
‘red tape’ and regulation from the 
Government. In this edition, we look at 
some other legal developments impacting 
on the industry, and suggest ways in 
which your business might respond to 
them to minimise disruption to its 
trading in 2011.

In their article on page 04, Jonathan 
Grimes and Saba Naqshbandi identify the 
key principles to emerge from a number 
of important health and safety 
prosecutions in what has been a 
particularly bad year for some prominent 
operators in the UK. Restrictive 
covenants are another area where 
headlines have been made in recent 
months, and in their article on page 06 
Neil McAlister and Vicky Lord summarise 
the effect of such covenants on licensed 
premises and the means by which they 
can be overcome. They also comment on 
the Government’s proposal to launch a 
public consultation in the summer of 
2011 on whether covenants should be 
outlawed. On page 08, Martin Pratt looks 
at what might be a more immediate 
problem affecting employers – the rather 
unexpected fallout from the seasonal 
festivities. On page 09, Melinka Berridge 
considers whether banning ‘problem’ 
customers from licensed premises is as 
‘problem-free’ as it may at first appear. 
Finally, on page 10, Ben Kemp sets out the 
Government’s proposals for future 
regulation of the private security 

industry, and looks at how this might 
impact on operators who have only just 
started to feel the benefit of the existing 
regime.

In 2010 we looked at the proposals 
published by the Government to overhaul 
the liquor licensing regime. We stressed 
the importance to operators of engaging 
with the Government and responding to 
the public consultation. The Public Bill 
Committee is to scrutinise the Bill 
between 18 January and 17 February 2011 
and is still taking submissions from the 
public. If you have not already done so, 
we would encourage you to make your 
views known on this important area of 
legal reform. 

Turning back to some of the macro-
economic factors likely to affect the 
Licensing, Hospitality and Leisure 
industry, the rise in VAT to 20%, when 
added to the Government’s other 
austerity measures, has understandably 
led to much gnashing of teeth amongst 
already beleaguered publicans. The 
British Beer and Pub Association have 
produced figures which suggest that this 
rise will increase the average price of a 
pint by 6p (for the first time topping the 
£3 barrier), and at the same time they 
pointed to research from New Oxford 
Economics which estimates that the 
industry will lose in excess of 8,000 jobs 
as a result of the new rate. 

For those on the acquisition trail, or those 
seeking funding for their existing 
business, although there does seem to be 
a small revival in the private equity 
sector, this seems to be at the higher end 
of the market. This is evidenced by TDR 
Capital’s purchase of 333 Mitchells and 
Butlers pubs for £373 million, which 
completed early this year – the biggest 
deal in the pub sector for some time. 
Otherwise, private equity investors seem 

enjoy the “feel good factor” in 2011
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to focus on sectors which are perceived 
as offering higher, short-term growth, 
such as technology and biotech. 

There seems little evidence that 
traditional bank lending is any easier to 
acquire. As for the larger corporates, 
many are still saddled with the debt 
burden from overexpansion immediately 
prior to the recession. Punch Taverns is a 
case in point – reports in the press 
suggest that it is considering defaulting 
on existing loans to shed over 5,000 of its 
less profitable pubs. Notwithstanding 
some interest apparently emanating from 
a number of private equity outfits, this is 
alarming news for the operators 
concerned. The entry into administration 
of the Pontins holiday camp chain was in 
spite of the fact that in recent years the 
business had diversified and bookings 
had held up reasonably well, although 
margins in this the lower end of the 
market were undoubtedly tight. The 
larger corporates will also be casting a 
wary eye at the restrictive covenant 
consultation, and on the support 
potentially being offered by the Localism 
Bill to communities wishing to acquire 
their local pub. The Bill is partly intended 
to curtail the flow of local pub closures 
(the weekly figure for which is apparently 
still in the high 20s) and to buy some 
time for local funding initiatives. 
Whether these developments will open 
up a rift within the hospitality sector 
between larger operators and the smaller 
independents remains to be seen. 

However, the evidence suggests that 
there is still plenty of potential for the 
more enlightened operator to grow his or 
her business. Those pubs, hotels and 
restaurants which provide healthy, 
seasonal food by using locally grown 
produce seem to be faring well, 
particularly those who focus on times 
when business used to be slack, for 

example in the mid-afternoon and at 
breakfast. These are businesses which 
have learnt their lessons in the toughest 
of times, and as a result are already run 
in a creative and flexible fashion. The 
operators concerned are well aware that 
customers now expect to see “deals” with 
an obvious measure of value, and this is 
what they are aiming to deliver.

From a marketing perspective, operators 
are communicating with customers in 
more direct ways, with the aim of 
increasing loyalty from those who are 
local to a particular outlet, and in favour 
of the brand as a whole. It is now 
commonplace for a local independent pub 
or restaurant to be running its own 
website (and even to be taking online 
orders for food), but increasingly it seems 
to be those who are prepared to embrace 
the most recent developments who stand 
out from the crowd. Operators across the 
industry are now turning to smart phone 
applications and social media such as 
Facebook and Twitter. As is to be 
expected, the larger corporates are 
making the running with such new 
media (with Burger King and Domino’s 
Pizza recently running successful 
Facebook campaigns). Given the relatively 
low costs of entry, there seems no reason 
why independent operators should not 
also jump on this particular bandwagon.

If you are a corporate or individual 
operator in the Licensing, Hospitality and 
Leisure industry, then we at Kingsley 
Napley offer a fully integrated service, 
advising you on all applicable regulations, 
and on all commercial issues which you 
may encounter in running your business. 
Our team of specialist lawyers can advise 
on all applicable issues in the sector and 
can provide you with peace of mind that 
your business is operating lawfully. 

We advise in relation to applications 

under and compliance with the Licensing 
Act 2003, and represent operators at 
hearings should applications be 
contested. We advise on the public law 
remedies available to operators when the 
decisions of public bodies impacting their 
business maybe illegal, irrational or 
improper. We advise on compliance with 
and investigations in respect of all other 
relevant legislation, for example relating 
to Health and Safety at Work, Fire Safety 
and Environmental Health. In addition, 
we advise on all aspects of employment 
law (including on dismissals and 
discrimination) and on any immigration 
issues in relation to the hiring and 
transfer of staff. Finally, should you be 
buying or selling a business or a property, 
or seeking investment, we can advise you 
throughout the process from 
consideration of your underlying goals to 
driving and completing the transaction 
itself, as quickly and efficiently as 
possible.

With innovative and experienced 
lawyers, we are known for our ability to 
present clients with pragmatic and cost-
effective legal solutions. For further 
information, please call 020 7814 1200 
to speak to a member of the team.

JaMes FulForth
Partner, Corporate and Commercial
ne jfulforth@kingsleynapley.co.uk

enjoy the “feel good factor” in 2011
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Health & Safety: 
A Risky Business

So agreed the Court of Appeal in June 
2010 with the Judge who imposed a fine of 
£400,000 on New Look Retailers Limited 
sending a message to all operators of 
businesses, large and small, that the 
Courts will not tolerate those who risk 
the lives of their employees, customers 
and the public. Although the New Look 
case related to fire safety breaches under 
the Regulatory Reform (Fire Safety) Order 
2005, it is applicable to all types of health 
and safety cases, and was in fact 
specifically referred to by the High Court 
Judge passing sentence in the Buncefield 
explosion case, when he observed: “the	
failures	which	led	in	particular	to	the	explosion	
were	failures	which	could	have	combined	to	
produce	these	consequences	at	almost	any	hour	
of	any	day.	The	fact	they	did	so	at	one	minute	
past	6	on	a	Sunday	morning	was	little	short	
of	miraculous.” He meted out fines of up 
to £3.6 million.

The concept of risk is not a new one, 
however; it is one that the Courts are 
giving more and more prominence to, 
so that in cases such as New Look and 
Buncefield, where thankfully no one 

died (indeed in New Look there were 
no injuries at all), substantial fines 
were nevertheless imposed reflecting 
the risk to people’s lives. 

This concept is equally applicable to 
licensed premises and a series of recent 
prosecutions serve as a reminder that 
operators are exposed and vulnerable to 
enforcement action by the authorities in 
a range of areas, some obvious and some 
less obvious.

Mitchells and Butlers, which operates, 
amongst others, the All Bar One, 
Harvester and Browns chains, has had a 
particularly bad year with three 
convictions relating to separate incidents. 
In February, the company was sentenced 
to fines and costs totalling over £54,000 
following the death of a technician 
crushed to death in 2006 whilst cleaning 
a bowling machine at one of the firm’s 
Hollywood Bowl venues. The machine, 
used for clearing the skittles, was 
unguarded and had not been isolated 
prior to the cleaning operation. In May 
the company was fined and ordered to 

pay costs totalling almost £15,000 
following an incident in May 2009 at a 
pub in Kirkham. A child was electrocuted 
whilst his mother was ordering a drink at 
the bar when he touched a live cable 
attached to a light fitting under the recess 
of the bar, suffering burns. Finally, in 
November the company was fined 
£14,000 after five workmen were 
potentially exposed to asbestos during 
refurbishment work to a vacant pub in 
Darlington. Although the company had 
commissioned a survey to check for 
asbestos, a change to the plans resulted 
in work being carried out in an area not 
covered by the survey.

However, the most significant case in 
recent months has been the prosecution 
of Enterprise Inns plc resulting in fines 
and costs totalling £320,000. This 
prosecution was brought following the 
investigation into the death of Paul Lee, 
the landlord of the Aintree Hotel in 
Bootle in November 2007. He died from 
carbon monoxide poisoning as a result 
of a blocked flue on a gas heater. The 
company had failed to check that the 

There	are	circumstances	in	which		
a	court	may	not	need	to	wait	for	the		
onset	of	human	tragedy	to	send	out	a	clear	
message	that	safety	of	customers	or	staff,	

or	indeed	anyone	who	may	be	affected	must	
be	regarded	as	of	paramount	importance.
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case 
‘round up’ 
from 2010
January 2011
Punch Taverns Plc ordered to pay 
fines and costs of over £27,000 in 
relation to breaches of fire safety 
which put its customers, staff and 
occupants of pub and the bedsits 
upstairs at risk of death or serious 
injury in one of its leased public 
houses.

december 2010
The owners of a new karaoke bar 
in Manchester, K2, risked the lives of 
workers and the public after a string 
of fire safety procedures were 
ignored during construction; large 
quantities of cardboard and other 
packaging was discarded throughout 
the site; the fire alarm had been 
switched off and the fire 
extinguishers found on site had 
not been tested for seven years. 
The HSE immediately issued two 
prohibition notices closing the site 
down until significant improvements 
were made.

The company was fined with costs 
of over £9,000 for three breaches 
of the Construction (Design and 
Management) Regulations 2007. 

May 2010
Landlord sent to prison for 30 
months for fire safety, health and 
safety and gas safety failings after 
a severe fire in a bedsit left the 
occupant unconscious and with 
extensive burns.

February 2010
A pub management company, 
Publicana Ltd, was fined £15,000 for 
the offences under the Regulatory 
Reform (Fire Safety) Order 2005 in 
relation to failing to carry out or 
record a fire risk assessment, 
failure to have effective policies for 
protection and prevention 
measures, and the failure to provide 
suitable and sufficient information 
to the pub’s sub-contracted 
licensee.

Jonathan griMes  
and saBa naQshBandi

appliance was safe before Lee moved in. 
In addition, the investigation carried out 
by the Health and Safety Executive (HSE) 
revealed that the company, which owns 
the freeholds to 7,700 pubs, had failed to 
maintain gas installations in a number of 
its other properties. Of the 865 properties 
for which Enterprise was responsible for 
pre-tenancy certification and annual 
checks on the gas installations, only 394 
had up-to-date certificates and some of 
the remaining 474 had not been checked 
for two years. The HSE Inspector 
described it as “shocking that a major pub 
chain failed to ensure regular gas safety 
checks were carried out at more than 400 
of its properties”.

Mr Lee’s death occurred before the 
Corporate Manslaughter and Corporate 
Homicide Act 2007 (“CMCHA”) came into 
force. Had it occurred after this date 
(April 2008) it is possible that the 
Enterprise could have been prosecuted 
for the offence of corporate manslaughter 
in addition to facing health and safety 
charges. As well as the stigma of a 
conviction for corporate manslaughter, 
such a conviction might well have 
resulted in an even more severe sentence. 

In addition to financial penalties, CMCHA 
includes “publicity orders” in the range of 
sentencing options available to the 
Courts, although this part of the Act has 
not yet been brought into effect. These 
are orders requiring the convicted 
company to publish (in a form prescribed 
by the Court) certain facts relating to the 
conviction. Whilst there has been 
considerable adverse publicity 
surrounding Mr Lee’s case (including 
calls by some MPs for Enterprise Inns 
Chief Executive, Ted Tuppen, to stand 
down) it could conceivably have been 
even worse had the company been 
convicted of corporate manslaughter.

Operators should also be aware of 
Guidelines imposed by the Sentencing 
Council in February 2010 for cases of 
Corporate Manslaughter and Health and 
Safety Offences Causing Death where the 
failings are causative of death. For 
Corporate Manslaughter, the fine will be 
seldom less than £500,000 and may be 
measured in millions of pounds, and for 
health and safety, it will be seldom less 
than £100,000 and may run to hundreds 
of thousands of pounds or more. 

In health and safety terms, whilst the 
licensed trade may not be considered 
inherently risky, there is certainly no 

room for complacency. Whatever risks 
exist must be identified and managed to 
ensure that in the event of an accident 
the business is in the best possible 
position to defend itself against health 
and safety or even manslaughter charges.

It is not only the business that is at risk 
as the enforcing authorities, where 
appropriate, may also charge individuals, 
including directors, for failings in these 
areas. These individuals can potentially 
face terms of imprisonment and the 
Courts’ appetite for sending this 
deterrent message home to other 
operators is increasing. One example 
suffices: on a Friday afternoon in June 
2009, Mr de Havilland and Ms Fox, 
partners in a business renting out rooms 
in a house and the parents of four young 
children, found themselves being sent to 
prison for six months each as a result of 
numerous breaches of fire safety. There 
were no deaths or injury from their 
breaches but the Judge described the 
premises as a “death trap.”

Indeed, in recent times, enforcement 
authorities, from the Health and Safety 
Executive, the Fire and Rescue Services 
to local authorities are far more proactive 
in inspections, investigations and 
enforcement activity than previously. 
The New Year message to operators of 
businesses, small or large, must be this: 
resolve this year to ensure that you fully 
comply with health and safety and all 
related legislation at all times; make sure 
that your risk assessments are up to date, 
fully actioned, documented and regularly 
reviewed. If you do not, then you 
undoubtedly risk enforcement action 
which can potentially be far more costly, 
both in financial terms and in the 
inevitable bad publicity, than ensuring 
compliance in the first place.

Jonathan griMes
Partner, Criminal & Regulatory 
ne jgrimes@kingsleynapley.co.uk

saBa naQshBandi
Barrister, 3 Raymond Buildings
Saba was Counsel for the London Fire and 
Emergency Planning Authority in the New Look 
case and also acts for operators in respect of all 
types of regulatory and licensing cases.
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Restrictive covenants 
A new industry rift?

Considered to be ‘anti-community’ 
by campaign groups, and with a schism 
evident within the Licensing, Hospitality 
and Leisure industry, Government 
awareness of the benefits of outlawing 
the use of restrictive covenants in the 
sale of licensed premises, is evident from 
the proposals outlined in its publication 
of “Sustainable Communities Act 2007: 
Decisions on proposals submitted 
following the 2008 invitation”. The 
Government has announced it is to 
undertake a public consultation on the 
issue of restrictive covenants by June 2011, 
with a particular focus on understanding 
the impact they have on pubs and 
communities, and seeking views on the 
necessity and form of powers to restrict 
their use.
 

The status quo 
How to overcome or modify a restrictive 
covenant?
It is not uncommon to encounter a 
covenant which prevents the sale of 
alcohol, or, as older styled covenants are 
worded, prevents the sale of “intoxicating 
liquor” from the premises. However, 
just because there is a covenant in place, 
does not mean to say that the matter 
ends there – the restrictive covenant 
may not be enforceable at law and those 
who wish to buy a property and get round 
the covenant have a number of ways 
of doing so. 
 
Whether a restrictive covenant is 
enforceable or not depends on whether 
the ‘burden’ of the covenant has attached 

itself to the property being acquired  
and whether there is other property  
that ‘benefits’ from the covenant. If the 
answers to those questions are “yes”, 
then there are steps that a buyer can 
take to reduce or remove the effect  
of the covenant. 
 
The Burden
Whilst the original contracting parties  
to a covenant will continue to be bound 
by it, it will not necessarily bind those 
acquiring the title. In the case of Tulk –v- 
Moxhay (1848), the Court held that the 
burden (or obligation that the covenant 
imposes) of a covenant will stay with the 
land if it “touches and concerns” the land 
as opposed to it being a purely personal 
covenant. This is provided also that the 
covenant was entered into for the benefit 

In this article, we look at the status quo and how operators 
can live with restrictive covenants, or how they can remove 
or modify them. We also look in more detail at whether the 
days of the covenant are now numbered.
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of the retained land and is capable of 
benefitting that land. The buyer must 
also have ‘notice’ of the covenant. The 
majority of land in England and Wales is 
now registered at the Land Registry and 
‘notice’ for these purposes will consist of 
an entry in the registered title setting out 
the terms of the covenant or referring to 
it as set out in another document. In the 
case of unregistered land, the restrictive 
covenant should have been protected by 
a land charge against the name of the 
owner at the time it was entered into.
 
The Benefit 
A properly drafted covenant will make it 
clear that it is being entered into for the 
benefit of each and every part of the 
retained land and is intended to bind 
successors in title. If it does not do that 
then there is a real risk that the covenant 
will be unenforceable, or will become so 
in the future. The proximity between the 
burdened property and the benefitting 
property is crucial. For instance, it has 
been held that covenants binding land in 
Hampstead were too remote to benefit 
land in Clapham. Just how close the 
burdened and benefitting land needs to 
be will depend upon the facts of each 
particular case, but generally speaking, 
the closer the physical proximity, the 
harder it will be to show no benefit.
 
Buyer removal
If a covenant is still enforceable there are 
three main alternatives which can be 
deployed by buyers wishing to remove or 
reduce the restrictive covenant: 
(a) Indemnity insurance
(b) Release of the covenant by deed
(c)  An application to the court for 

modification or discharge

(a) Indemnity Insurance
It is usually possible to take out an 
insurance policy upon payment of a 
single premium, to provide for 
compensation to be paid if it is ever 
enforced together with all associated 
costs. The benefit of the policy will 
generally be available to a mortgagee and 
should be freely assignable to future 
buyers. However, buyers may not have 
considered the appropriate level of cover 
that might be required, particularly if the 
enforcing party is able to obtain an 
injunction effectively preventing the 
property being used as licensed premises. 
As with any injunction the sooner it is 
applied for the more likely it is that it will 
be granted in favour of the person 
applying.  

(b) Release by deed
It may be possible to agree a release or a 
variation to the covenant with the person 

or persons who hold the benefit. In order 
to be fully effective however all the 
parties who hold the benefit of the 
covenant should enter into the deed. The 
Land Registry will need to be satisfied 
that the covenant has been fully and 
effectively released and if there is any 
doubt as to whether or not the release has 
been effective, then the Land Registry 
will make it clear in the registered title to 
the property that the deed of release 
purports to release the covenant as 
opposed to actually doing so.
 
It is fundamentally important that the 
question of whether indemnity insurance 
should be put in place is effectively ruled 
out prior to making an approach to any 
adjoining landowners for a release. It is 
invariably a condition of such policies 
that no approaches be made to other 
landowners in connection with the 
covenant for which insurance is being 
required. If this happens then this may 
well void the policy or may mean the 
insurers refusing cover should a policy be 
required at a later stage.
 
(c)  Application for modification  

or discharge
An application may be made to the Upper 
Tribunal (Lands Chamber) (formerly 
known as the Lands Tribunal). The court 
may discharge or modify a covenant on a 
number of grounds, the most common 
being where the covenant is deemed to be 
obsolete or impedes the reasonable use of 
the land. The court may award 
compensation to the party with the 
benefit of the covenant to reflect losses 
suffered as a result of its modification or 
discharge. Such an application is likely to 
be a last resort given the likely costs and  
the lengthy time scale between making 
the application and obtaining a judgment.
 
The future 
Will this mean an end to restrictive 
covenants as we know them?
The tone of the Government’s webpage, 
dealing with this issue, (http://www.
communities.gov.uk/news/
corporate/1809054) suggests that there is 
a real drive in the executive to take 
forward a ban on the use of restrictive 
covenants within the licensed trade. 
There is no reference to any pitfalls to 
this ban and as such it would appear that 
the conclusion of the consultation will be 
approval of the ban. For those in the 
industry who seek to retain restrictive 
covenants, it remains to be seen how 
they will lobby the Government to 
preserve, what is for some, an important 
business tool in difficult economic times. 
 
The consultation adds to the impetus 

given to community concerns by what is 
said to be the Government’s “flagship” 
initiative, the Localism Bill. This Bill aims 
to stem the tide of pubs which are sold 
for development by giving the community 
the power to delay any sale until they are 
able to raise a fighting fund and make 
their own bid. Organisations such as 
CAMRA argue that the loss of any pub 
deprives the community of a vital asset, 
whereas the larger operators have argued 
that such sales (and indeed the 
imposition of covenants) are the only 
means of preserving a viable pub 
industry in the future. Government 
ministers have been keen to stress that 
they are not “anti-development”, but that 
the Localism Bill, by harnessing the 
support of communities, will make the 
development that is carried out far more 
sustainable in the future.

In view of the economic climate that 
currently prevails, there is certainly more 
of an opportunity for debate in this area, 
particularly at a time when Councils are 
facing severe budgetary constraints, 
which may not allow for the involvement 
in community assets which would be 
required to push forward the re-opening 
of pubs within the local community. We 
therefore await with interest the results 
of the consultation, reaction to 
publication of the detail of the Localism 
Bill, and the debate which will ensue. 

neil Mcalistair 
Senior Associate, Real Estate
ne nmcalister@kingsleynapley.co.uk
 

Vicky lord
Barrister, Criminal & Regulatory 
ne vlord@kingsleynapley.co.uk
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It is well established in employment law 
that staff socials such as Christmas 
parties, organised by employers, are seen 
as an extension of the workplace. That 
means that there is a strong possibility 
that employers will be held liable for any 
incidents of sexual harassment that take 
place during the party itself, even if held 
off the premises. 

In a well publicised case, last year an 
employer was found liable for an unfair 
constructive dismissal, sex and pregnancy 
harassment claim arising out of a 
Christmas party. At the party a female 
employee was witnessed kissing another 
employee and then going to a hotel room 
with him. When that employee later 
became pregnant, gossip about who the 
child’s father might be spread like wildfire 
around the business. 

As a result of the gossip, the pregnant 
employee resigned and sued her employer. 
The Employment Appeal Tribunal, the 
body to which appeals from employment 
tribunals are referred, decided that this 

was a clear case of sex and pregnancy 
related discrimination and harassment for 
which the employer was liable, on the 
basis that it stemmed from the staff 
Christmas party, and was connected with 
the employee’s pregnancy.

Discrimination law, recently consolidated 
into the new Equality Act 2010, is designed 
to ensure that employees’ dignity at work 
is preserved. For these purposes, the 
workplace will extend to a social event 
organised in connection with work or even 
drinks at the pub after work. Harassment 
involves unwanted conduct that has the 
purpose or effect of violating a person’s 
dignity or creating an offensive, 
intimidating or hostile environment for 
them. It is the alleged victim’s perception 
of the behaviour which is of paramount 
importance – not the intent of the 
perpetrator. 

Employers have a defence to a claim for 
harassment if they took all “reasonable 
steps” to prevent such behaviour 
happening in the workplace. This would 

normally include having a clear policy 
with sexual harassment in place and 
ensuring that all managers are trained in 
respect of it. Furthermore, all employees 
should be made aware of the policy. 

If you do receive a complaint it is very 
important that it is taken seriously. Even 
though malicious claims do occasionally 
happen, you should nonetheless take 
all grievances seriously and investigate 
as thoroughly as possible using (where 
available) an impartial and trained 
investigator. Consideration should be 
given to suspending the alleged bully 
or harasser on full pay whilst the 
investigation is being carried out. 

Where a complaint is upheld you need 
to consider very carefully what action you 
are going to take. Outcomes could include 
counselling, a formal warning, suspension 
(but only where your employment 
contracts allow for unpaid suspension), 
transfer of the guilty party or dismissal. 
Prevention, though, is always better than 
cure; we always recommend that 
employers train their staff on anti-
harassment policies to ensure that they 
can avail themselves of the “reasonable 
steps” defence should an employee later 
step out of line. 

If you need staff training or legal advice 
on this area of the law, please contact 
any member of the Kingsley Napley 
employment team.

Martin pratt
Solicitor, Employment 
ne mpratt@kingsleynapley.co.uk

Operators of licensed premises know better than most the risk of 
unpleasant incidents happening at work social events. At this time 
of year, with people returning to work after the Christmas holidays, 
many employers, in the licensed trade and otherwise, are having 
to deal with the consequences of some of their staff’s unfortunate 
actions at Christmas parties. 
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To ban, or not to ban?
That is the question

How does the responsible operator 
deal with the ‘problem’ customer? 
The answer appears to be obvious; 
ban the customer from the 
premises. In this article, the writer 
suggests the answer may not be 
quite so straightforward and looks 
at the implications of the landmark 
decision in R (Boyle) v. Haverhill 
Pubwatch [2009] EWHC 2441 
(Admin), a case concerning the 
amenability of Pubwatch schemes 
to judicial review.

Many operators working in the Licensing, 
Hospitality and Leisure industry have, in 
recent years, recognised the value of 
participating in their local pubwatch 
scheme. Such schemes are voluntary 
organisations of groups of like-minded 
individuals, often comprised 
predominantly of individuals working in 
the licensed trade. Their common goal is 
to work towards improving safety in a 
particular regional area. Their 
development is generally encouraged by 
the Police and local authorities, as they 
are considered to be valuable to building 
relationships between local licensed 
establishments to promote safe, secure 
and responsible social drinking. 

One of the common features of pubwatch 
schemes is a process by which members 
will make collective decisions to ban 
individuals from their individual 
premises. Collective banning orders are 
seen as an effective way of sending a 
message to ‘trouble-makers’ that those 
who choose to behave in an unacceptable 
fashion will be uniformly refused entry to 
all licensed premises within a particular 
locality.

In the Haverhill case the application for 
judicial review was brought by Haverhill 
builder, Francis Boyle, following a decision 
taken by the participants of the Haverhill 
pubwatch scheme to extend by two years a 

ban imposed on him from all licensed 
premises taking part in the scheme.

The case considered an issue of crucial 
importance not only to the licensed trade, 
but also to local authorities and the Police 
who support and encourage the formation 
of local pubwatch schemes. 

JD Wetherspoon plc (Wetherspoon) joined 
the proceedings as an interested party to 
seek clarification of the circumstances, if 
any, where such schemes can be said to 
be exercising “functions of a public 
nature” and thereby making them 
amenable to judicial review. Wetherspoon 
recognised that the impact of a ruling 
that such schemes are susceptible to 
judicial review would have far-reaching 
implications for the licensed trade. In 
particular, it would mean that it would no 
longer be acceptable for a banning 
decision to be made simply on the basis of 
information provided by an individual 
licensee or the Police without first giving 
the person affected the opportunity to 
make representations and conducting the 
hearing and decision-making process on a 
much more formal footing.

Stephen Walsh QC and Rachel Kapila of 3 
Raymond Buildings and Kingsley Napley, 
instructed to act on behalf of 
Wetherspoon, sought clarification over 
what factors would need to be present 
before a local scheme would be 
characterised as operating as a public 
body. 

The key principles to emerge from the 
judgment are:
l  Individual licensees have an 

unrestricted right to exclude anyone, 
particularly those who they see as 
‘trouble-makers’ from their premises.

l  Individual licensees have the right to 
exclude those whom others have found 
to be ‘trouble-makers’.

l  Individual licensees are entitled to form 
groups or associations to pool 
information and discuss matters of 
common interest and make the 

exclusion of potential troublemakers 
more organised and systematic.

l  The only basis for an argument that 
such banning decisions are amenable to 
judicial review lies in the degree of 
involvement that public bodies, in this 
context either the Police or the Licensing 
Authority, have had in the making of 
that decision.

l  In considering what degree of 
involvement from public bodies would 
keep the operation within the private 
sphere, the Administrative Court would 
not expect that the operations of 
particular pubwatch schemes would be 
open to judicial review if the role of the 
public bodies were limited to that of 
advice and support as recommended by 
the ‘Good Practice Guide’ issued by 
National Pubwatch.

The Haverhill decision has brought some 
clarity to the issue of the factors that 
should to be taken into account when 
operators are making a decision on 
whether to ban a ‘problem’ customers 
from their premises.

If you want to safeguard against the 
decisions of your local pubwatch scheme 
being challenged in the Administrative 
Court, the best way forward is to follow 
the National Pubwatch ‘Good Practice 
Guide’ regarding constitution of the 
scheme and the role of public bodies. 
While assistance and encouragement 
from the Police and local authority should 
always be welcomed, operators must be 
alert to the fact that the scheme should 
remain at all times an independent, 
voluntary organisation, run by the 
participants, for the benefit of the 
participants.

Melinka Berridge
Senior Associate, Criminal & Regulatory
ne mberridge@kingsleynapley.co.uk

Kingsley Napley l	kingsleynapley.co.uk

09
The Operator 

Winter 2011 



“If it ain’t broke, don’t fix it”
A new regulatory regime for  
the private security industry

It was over a decade ago when the 
Government first set out proposals for 
the statutory regulation of the private 
security industry. The Government’s 
broad intent behind regulation was 
threefold; to improve standards and 
drive out criminality by vetting people 
working in the industry, to achieve 
more consistency amongst businesses 
operating in this sector and to introduce 
a scheme whereby quality mark 
recognition would be given to those 
operators that could reach agreed 
industry standards.

In March 2006, those proposals came 
into force in England and Wales under 
the provisions of the Private Security 
Industry Act 2001. Scotland and Northern 
Ireland followed suit in 2007 and 2009 
respectively. 

The Act established a new Non-
Departmental Public Body, the Security 
Industry Authority (SIA), which was given 
responsibility for licensing individuals 
working within designated sectors of the 
private security industry and, under 
voluntary arrangements, for managing 
the Approved Contractor Scheme (ACS), 
responsible for approving private security 
suppliers. 

As with any new organisation, in the 
early days of the SIA’s establishment, 
teething problems were evident. No doubt 
there are those who remember the delays 
in their processing of the initial batch 
of licences. Industry leaders were quick 
to criticise the SIA for what they saw as 
unnecessary “red tape” and an overly 
bureaucratic approach to regulation. 

Licence holders themselves were sceptical 
of the licence fees sought as being 
unjustified and excessive. However, 
despite early difficulties, it is evident that 
those issues have now been resolved and 
the commonly held view is that the 2001 
Act has largely achieved the goals that it 
set out to deliver. 

In the Licensing, Hospitality and Leisure 
industry this impact has been most 
noticeable in both the licensing of door 
staff and in the emergence of the ACS 
accredited security providers. Operators 
and enforcement agencies alike would 
have to agree that this has led to 
increased professionalism in this sector 
and has proved to be a vital safeguard 
towards ensuring that both staff and 
customers are in safe hands. Responsible 
operators increasingly recognise the 
value and deterrent effect of the SIA’s 
regular compliance operations, such 
as the recent “Operation Oklohoma” 
initiative. This was run across three 
London Boroughs and uncovered only 
five unlicensed operatives out of a total 
of 213 individuals who underwent checks. 
Furthermore, in 2010 the SIA has proved 
its pedigree as a competent regulator and 
an effective enforcement agency by 
winning the long-running case against 
Securiplan PLC and Sabrewatch Limited 
for the large-scale illegal deployment 
of security guards. A team from the 
criminal and regulatory department of 
Kingsley Napley successfully represented 
the SIA throughout the course of those 
proceedings.

Inexplicably, the achievements and 
effectiveness of this fledgling 

organisation have seemingly gone 
unnoticed by the Coalition Government. 
On 23 September 2010, the Daily 
Telegraph leaked the Government’s plans 
to abolish 177 Non-Departmental Public 
Bodies (NDPB) and the SIA was one of 
the organisations named on the list. 

On 14 October 2010, the Government 
announced its programme of reform, 
designed at its highest level to increase 
accountability and reduce the number 
and cost of public bodies across the 
country. Following significant pressure 
from the industry, it declared its 
intention for the SIA was no longer 
abolition but rather: “Phased	transition	to	
a	new	regulatory	regime”. No other details 
were given as to what that new regime 
would look like or on the length of the 
transitional period.

This proposal for reform has now been 
brought to fruition by the Public Bodies 
Bill 2010-11 (the Bill). The Bill had its first 
reading in the House of Lords on 
28 October 2010. 

Criticisms voiced in the House of Lords 
during the second reading of the Bill 
centred on the fact that the Government 
had apparently made no attempt to 
consult with those who pay for private 
security regulation. The proposal to 
abolish the SIA was said to be without 
proper consideration of the benefits 
offered by the current scheme or of the 
dangers that deregulation would pose 
to the public. Furthermore, opponents to 
reform have been quick to highlight that, 
as the SIA is completely self-financing, 
the Government would save nothing by 

In October 2010, the Coalition Government announced that the Security Industry authority 
would no longer be a non-departmental Public Body and that there would be a phased 
transition to a new regulatory regime for the private security industry. In this article, the 
writer sets out the background to this proposal for reform and identifies what the Licensing, 
Hospitality and Leisure industry should be doing to ensure that the new regulatory regime 
meets its business needs.
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its abolition. This is said to be 
demonstrative of the lack of proper 
consideration given by Government 
to this proposal, bearing in mind the 
wider cost-saving objective underpinning 
these reforms.

In response, the devolved governments 
of Scotland and Northern Ireland have 
already indicated that they intend to 
ensure that the regulation of the private 
security industry continues in their 
countries. How this works the 
Government says will be a decision for 
those administrations. However, there 
can be no doubt, that a return to having 
different systems in place for different 
parts of the UK would undermine the 
consistency that was a primary goal of 
the 2001 Act and would upset much of 
the good work that has been achieved 
through the establishment of the SIA  
to date.

On 1 December 2010, in an open letter to 
the Industry, the SIA’s Chief Executive, 
Bill Butler, attempted to provide a degree 
of clarity and reassurance to stakeholders 
on the Government’s proposals. Within 
that letter he clarified that the private 
security industry will continue to be 
regulated, albeit in a different form than 
it currently is. Whilst he was not able to 
provide specific details regarding the 
form it would take or the timeline during 
which the transition would take place, he 
did clarify that: “…ministers	have	said	that	
there	will	not	be	any	major	changes	to	SIA	
regulation	or	the	Approved	Contractor	Scheme	
before	the	London	Olympics	2012.”	He has 
also independently confirmed that:	“Work	
and	planning	will	be	underway	immediately,	

but	it	is	not	expected	that	any	significant	
changes	will	take	place	before	the	Olympics	in	
2012.	The	phased	transition	to	the	new	regime	
will	then	take	place.	Subject	to	agreement,	the	
transition	could	be	completed	by	2014.	Any	
changes	will	be	implemented	so	as	not	to	
disrupt	the	Glasgow	Commonwealth	Games	
in	2014.”

In the meantime, the current law remains 
in place. It is a criminal offence for 
security operatives and those deploying 
them to work in licensable activities 
without a valid SIA licence. The 
maximum penalty for working without 
an SIA licence is six months 
imprisonment and/or a fine of £5,000. 
The maximum penalty for deploying 
unlicensed staff is five years 
imprisonment and/or an unlimited fine. 
The SIA and its enforcement partners has 
made it quite clear that it will continue 
to ensure that the law is being properly 
enforced. The SIA has also confirmed that 
the ACS scheme will continue to operate 
in its current form for a period of time 
and at least until the Olympics in 2012.

Given that reform seems to be inevitable, 
the clear message to emerge from the SIA 
is that the organisation is committed to 
working with the industry and wider 
stakeholders to ensure a smooth phased 
and informed transition to the new 
regulatory regime. To that end, the SIA 
has launched a new section on its website 
called “Future Regulation” where it 
intends to provide regular updates on 
the proposed reforms. In addition, the 
organisation has joined social networking 
sites Twitter (SIAuk) & Facebook (Security 
Industry Authority) with the aim of 

keeping the industry and wider 
stakeholders updated on the latest 
information on the work of the SIA 
and with developments in the future 
regulation of the private security 
industry. 

With any proposal for regulatory reform 
there is always a risk that the proposal, 
whilst appearing to achieve efficiency 
in theory, will, in reality, come at a 
significant cost and inconvenience to 
those operators who are implementing 
the changes. It is therefore vitally 
important that the industry makes its 
voice heard in the ongoing debate as to 
what form the new regulatory regime 
should take. Rather than accepting its 
abolition as a fait	accompli, the SIA is 
actively engaging with Government and 
is encouraging the industry to work with 
them to do the same. No one wants a 
return to the bad old days of an 
unlicensed and unregulated security 
industry. So, in 2011 we encourage you 
to take up the invitation, keep compliant 
with the law, keep informed about the 
changes taking place and actively engage 
with the SIA, so that the transition to the 
new regulatory regime delivers a system 
that works for the Licensing, Hospitality 
and Leisure industry and avoids further 
unnecessary cost and inconvenience 
to your business.

Ben keMp,

Senior Associate, Criminal & Regulatory
ne bkemp@kingsleynapley.co.uk
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