
I t is inherent in the Information 
Rights jurisdiction that there 
will sometimes be cases 
where the First-Tier Tribunal 

(‘FTT’), in addition to holding an  
open hearing at which all parties to 
the appeal attend, also has to hold  
a closed hearing at which only the 
public authority and the Information 
Commissioner are represented — 
and the person seeking the infor-
mation, and his/her representatives, 
are excluded.  

In two decisions, Browning v (1)  
Information Commissioner (2) DBIS 
[2013] UKUT 0236 (AAC) and, most 
recently, All Party Parliamentary 
Group on Extraordinary Rendition  
v (1)Information Commissioner (2) 
Foreign and Commonwealth Office 
[2013] UKUT 0560 (AAC), the Upper 
Tribunal has laid down important 
guidance in relation to closed hear-
ings, which falls to be read alongside 
the FTT ‘Practice Note — Closed 
Material in Information Rights Cases’. 
It is essential for any practitioner  
involved in a closed hearing case  
to be aware of the guidance.  

Broader context of the  
decisions 

The broader context in which these 
two Upper Tribunal decisions have 
been made is important. Closed 
hearings in any type of litigation  
are hugely controversial, since they 
inevitably involve a major unfairness 
to the party that has been excluded.  

It was held by the Supreme Court  
in Al Rawi v Security Service [2012]  
1 AC 5321 that the courts had no 
jurisdiction at common law to hold  
a closed hearing, and even where 
that jurisdiction has been granted by 
statute, the courts have been astute 
to try and ensure that the unfairness 
is as limited as possible. In Bank 
Mellat v Her Majesty’s Treasury 
[2013]  UKSC 38, Lord Neuberger 
referred to the ‘distaste and concern’ 
of any judge who is faced with the 
prospect of holding a closed hearing. 

Browning 

In Browning, the Upper Tribunal  
confirmed that there was jurisdiction 
for the FTT to hold a closed hearing. 

The statutory source of that jurisdic-
tion was the Tribunal Procedure 
(First-tier Tribunal) (General  
Regulatory Chamber) Rules 2009,  
in particular, Rules 2, 5,14,15 and 35.  

In the case, the Upper Tribunal  
considered at length whether, as 
means of addressing the unfairness 
of a closed hearing, the FTT could 
permit the representatives of Mr 
Browning (but not Mr Browning  
himself) to attend the closed hearing, 
if the representatives gave undertak-
ings not to disclose any information 
obtained as a result of attending  
the hearing. This process of legal 
representatives giving confidentiality 
undertakings is sometimes used in 
competition proceedings between 
commercial competitors. Although 
the Upper Tribunal confirmed that,  
in principle, the process is available 
in FTT proceedings, it went on to  
say that only in exceptional and rare 
cases would it be appropriate. Indeed 
so rare are such cases likely to be, 
that the Upper Tribunal said ‘we  
have not been able to identify circum-
stances in which we think it would be 
appropriate, but acknowledge that it 
cannot be said that this should never 
be done’.  

Over and above this, the Upper  
Tribunal emphasised that, when  
contemplating a closed hearing, 
FTTs should consider, and give  
appropriately detailed directions  
and reasons:  

 setting out the nature and subject
matter of any closed material and 
hearing;  

 why they have accepted that
they should consider evidence 
advanced by a public authority  
(or anyone else) and argument  
on a closed basis; and 

 why further information relating
to the content has not been  
provided. 

APPGER 

In APPGER, the Upper Tribunal 
looked more broadly at the process 
of closed hearings. The background 
was that the requestor had sought 
information relating to individuals 
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who had been subject to 
‘extraordinary rendition’ — the extra 
judicial transfer of individuals across 
state boundaries — in the context of 
allegations of UK government involve-
ment in the US extraordinary rendition 
programme, which formed part of the 
US government’s response to the so 
called War on Terror.  

The Foreign & Commonwealth Office 
(‘FCO’) withheld some information in 
response to the request received, and 
for the most part the Information Com-
missioner upheld the FCO’s response. 
When the matter came to the FT on 
appeal, there was a closed hearing.  

Having considered in detail what hap-
pened at both the open and closed 
hearings, the Upper Tribunal  conclud-
ed that there had been a failure to 
identify with sufficient clarity the case 
that was being advanced by the FCO 
in support of its reliance on one partic-
ular exemption, which had resulted in 
avoidable unfairness to the requestor.  

In addition to adopting the approach 
suggested in Browning, in respect of 
what should happen before a closed 
hearing, as described above, the Up-
per Tribunal made further suggestions 
about what should happen after a 
closed hearing. It said that the FTT 
and the parties should consider:  

 whether amendments or additions
should be made to an open docu-
ment identifying the actual risks of 
harm being asserted;  

 whether such an open document
should be prepared; and/or 

 whether the excluded party should
be told in specific or general terms 
of the closed evidence, reasoning 
or argument.  

The Upper Tribunal added: ‘That  
consideration is directed to ensuring 
that, so far as possible, the excluded 
party is informed of the case he has  
to meet. Also, it is directed to ensuring 
that the tribunal and the other parties 
keep under review the validity of the 
reasons why evidence and argument 
and/or the gist of them should be  
withheld from the excluded party’. 

In practice, what this should all lead to 
is a much more specific and concen-
trated focus, by the FTT just as  

much as the parties, on whether in 
any particular case a closed hearing  
is really necessary. APPGER has  
arguably also in effect established  
a new review process following any 
closed hearing that does take place, 
to determine whether further infor-
mation needs to be provided to the 
party excluded. This in turn raises  
the possibility of there needing to  
be an additional open hearing to  
deal with issues arising from that  
new disclosure. 
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