extradition

The House of Lords says this is the question to be answered by courts hearing European
arrestwarrant cases, irrespective of whether events change, as Michael Caplanreports

THE HOUSE OF LORDS has confirmed that
in European arrest warrant cases the court is
concerned with whethe: there isan extradi-
table offence and not in any circumstances
with whether there is prima facie evidence to
proveit Sothatifevents changein thecase
against the accused and the offence cannot
be proved, this would be irrelevant Furthe-
more the ancient remedy of habens corpus
would notbeavailable

The case of Farid Hilali [2008] UKHL3
raised important issues alising out of the
“fast-track” procedure for extradition
under the European arrest warrant
According to one national newspaper,
the case “is at the centre of a major diplo-
matic row, amid claims thatitwasapproved
on the basis of misleading evidence lo
Britain’s highest court”.

Spain had requested Hilali's extradition
ona Europeanarrest warrant for participa-
tionina terrorist organisation. The warrant
contained a narrative extending to overeight
pages of numerous intercepted telephone
conversations between Hilali and Barakat
Yarkas beforeand after the 11 September
2001 They were said to lead to the conclu-
sion that Hilali was one of the men who par-
ticipated in the 9/11 attacks in the U5,
although he was not one of the suicide pilots
Italso said that analysis of telephone conver-
sations made by Yarkas linked Yarkas with
the leadersof Al Qa’eda

The orde: for extradition, signed by the
senior districtjudge in June 2005, was for
the extradition offence of participationin
a terrorist organisation Hilali’sappeal to
the High Couit was dismissed in May 2006
and leave toappeal to the House of Lords
was refused Theextradition case would
have ended there

However, some time after the European
arrest warrant was issued, Yarkas was tried
in the High Court of Madrid InSeptember
2003, he was acquitted of directinvolvement
of murder but was convicted of other
offences Then in May 2006, his conviction of
indirect involvemnent in the murders was
quashed by the Supreme CourtinSpain,
with the support of prosecution on bwo
grounds. The first was that the telephone
interceptevidence was inadmissible as it had
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been obtained without lawful authorisation,
and the second was that the conversation
between Hilali and Yarkas did not support the
inference that they were conspiring to com-
mit terrorist attacks in the US

In November 2006, Hilali began proceed-
ings for frabeas corpus on the basis that, fol-
lowing the quashing of Yarkas's conviction,
“there could nolongerbe ajustification for
his continued detention notwithstanding the
lawfulness of the original order his extradi-
tion”. Further, in light of the quashing of the
conviction it was wholly inconsistent for

‘In this case the
grounds on which the
remedy was sought
was contrary to the
principle of mutual
recoghnition’

the prosecution to seek his return to Spain so
that he could be puton trial there for the
same offences.” The Divisional Court
decided that lbeas corpus was available as
there had been a fundamental change to the
circumstances, and granted the application

Theissues in the House of Lords were
whether it was possible fo 1aise the decision
in Yarkas's case to undermine the district
judge’s ruling that Hilali had been accused
of an extradition offence and whether hzbens
corpus was available after the statutory
process contained in the Extradition Act
2003 had been exhausted on the basis of a
change in circumstances

Their Lordships conciuded that the ques-
tion of whether thereis a case to answer on
the conduct that is alleged in the European
arrest warrant is not one that can be exam-
ined in the requested state. Lord Hope
quoted Lord Scottin the Candos Armios case to
the effect that the merits of the extradition
request would be takenron trustand notbe
investigated by the member state from
which extradition was sought

Lord Hopesaid: “The questionwhether
the evidence thatis relied on to prove the

extradition offence is or is not admissible is
for determination by the court in the request-
ing country when the person is put on frial
there for the offence Thatwas the position in
law when the European arrest warrant was
before the senjor district judge at the extradi-
tion hearing. The position inlaw wasnot
altered by the subsequent events in Spain
which indicated that some, most oreven all
of the evidence relied on to prove the con-
spiracy was notadmissible ”

Lord Hope wenton to deal with the habens
corpus issue. Fle sajd thatin this case the
grounds onwhich the remedy was sought
was contrary to the principle of mutual
recognition, “even ifevidence about the
decision of the Spanish Supreme Court had
been availablein time for it to have been
made part of the statutory appeal, it would
nothave beert open to the High Court to
hoid that, if that evidence had been before
ajudgeat the extradition hearing, he would
have decided the question whether to make
the order differently”

The House of Lords made it clear that the
admissibility or sufficiency of the evidence
is not for determination by ajudge in the
requested state “These issues werenotwithin
thejurisdiction of ajudge at theextradition
hearing in this case The question whichhe
had to decide was whether the offence speci-
fied in the warrant was an extraditable
offence, not whether it could be proved.”

* Inaninteresting postscript tothe opinion,
their Lordships drew attention to concern
over errorsin the procedure and emphasised
the importance of accuracy and attention

to detail in the preparation of the
Europeanasrest warrant

Itis, however, clear that at the extradition
hearing the districtjudge will not be con-
cerned whether there is a case to answer
or the sufficiency of the evidence inany cir-
cumstances One districtjudge commented
in the course of a hearing recently that if
the accused was charged withmurder
then, evenif the alleged victim came inito
courtand sat at theback, the extradition
proceedings would continue.
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